United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 






JOINT APPENDIX 


Fob the Distbict op Columbia Cibcuit 


'.Tilted States Coi 
For. L> 
District of Cohn 


Walteb E. Gbay, Appellant 


United States op Amebica, Appellee. 







TABLE OF CONTENTS. 


Page 

Indictment . 1 

Motion to Suppress Evidence. 2 

Motion to Dismiss Indictment. 3 

Notice of Appeal. 4 

Excerpts from Testimony and Proceedings. 4 

Opening Statement on behalf of United States. 7 

Witnesses: 

Charles R. McDonnell.7,33 

Paul Mothershead. 29 

Joseph Stanczak. 16 

The Court’s Charge to the Jury. 36 

Proceedings of February 27,1953 . 43 


























United States Court of Appeals 

Fob the District of Columbia Circuit 


No. 11,781 

Walter E. Gray, Appellant, 
v. 
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166 Filed in Open Court Feb. 2, 1953 

• ••••••• 

The Grand Jury charges: 

Continuously during the period from about December 8, 
1952, to about December 12, 1952, within the District of 
Columbia, Walter E. Gray was concerned as owner, agent 
and clerk, and in other ways, in managing, carrying on 
and promoting a lottery known as the numbers game. 
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Second Count: 

On or about December 8, 1952, within the District of 
Columbia, Walter E. Gray sold and transferred to Charles 
R. McDonnell chances, rights and interests in a lottery 
known as the numbers game. 

Third Count: 

On or about December 12, 1952, within the District of 
Columbia, Walter E. Gray sold and transferred to Charles 
R. McDonnell chances, rights and interests in a lottery 
known as the numbers game. 

Fourth Count: 

On or about December 12, 1952, within the District of 
Columbia, Walter E. Gray knowingly had in his possession 
certain tickets, certificates, bills, slips, tokens, papers and 
writings, used and to be used and adapted, devised and 
designed for the purpose of playing, carrying on and con¬ 
ducting a lottery known as the numbers game. 
*••••••• 

168 Filed Feb. 18, 1953 

Motion to Suppress Evidence 

Comes now the defendant, Walter E. Gray, by and 
through his attorney, Curtis P. Mitchell, and moves this 
Honorable Court to suppress the evidence in the above- 
entitled cause, and as reasons therefor, states: 

1. That the defendant was arrested and a search made 
of his person and certain documents and objects were seized 
therefrom all in violation of his constitutional rights. 

2. That the defendant had not committed a misdemeanor 
in the presence of the arresting officers, and there was lack¬ 
ing probable cause to believe that he had in fact com¬ 
mitted a felony. 
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3. And for such other reasons as shall be presented on 
the oral hearing of this motion. 

#*##*•*• 

169 Filed Feb. 18, 1953 

Motion to Dismiss Indictment 

Comes now the defendant, Walter E. Gray, by and 
through his attorney, Curtis P. Mitchell, and moves this 
Honorable Court to dismiss the indictment in the above- 
entitled cause, and as reasons therefor, states: 

1. That the defendant was previously tried, on or about 
December 13, 1952, before the Honorable Judge Scalley 
of the Municipal Court for the District of Columbia, and 
convicted for an offense which is specifically encompassed 
and included in the subject indictment. 

2. That the defendant relies in bar upon the plea of 
autrefois convict. 

3. That the prior conviction concerned the same parties, 
time, facts, occasion and circumstances and is otherwise 
identical. 

4. That there was presented to the Grand Jury improper 
and illegal evidence. 

5. That the Grand Jury considered the improper and 
illegal evidence and testimony based thereon. 

6. That the Grand Jury’s return of a true bill was pred¬ 
icated in whole or in part on the improper and illegal 
evidence. 

7. That the constitutional and statutory rights of the 
defendants have been and are being violated. 

170 8. And for such other reasons as shall be pre¬ 
sented on the oral hearing of this motion. 

*••••••• 
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176 Filed Mar. 18,1953 

Notice of Appeal 

Name and address of appellant 

Walter E. Gray 
D. C. Jail 

Name and address of appellant’s attorney 
Cnrtis P. Mitchell 

190111th St. N.W., Washington 1, D. C. ADams 4-3233 
Offense—Vio. 22 D.C.C. 1501, 1502 

Concise statement of judgment or order, giving date, and 
any sentence 

3-16-53 Sentenced to imprisonment for a period of one 
(1) year to three (3) years on count one; one (1) 
year to three (3) years on count two; said sen¬ 
tence to run concurrently with the sentence im¬ 
posed on count one; bond pending appeal fixed 
by the court at $2,000.00. 

Name of institution where now confined, if not on bail 
D. C. Jail 

I, the above-named appellant, hereby appeal to the United 
States Court of Appeals for the District of Columbia Cir¬ 
cuit from the above stated judgment. 

Date: March 18,1953. Walter E. Gray, Appellant 

By Curtis P. Mitchell, Attorney for Appellant 

*#**•••• 

2 EXCERPTS FROM TESTIMONY AND PROCEEDINGS 

Mr. McNamara: That is the first point. 

The second point, you may know from the docket entries 
that a series of motions were filed in this case to suppress 
evidence, to dismiss the indictment and to inspect 

3 Grand Jury minutes. 
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Those motions were heard by Judge Holtzoff. Judge 
Holtzoff denied the motion to inspect the Grand 
Jury minutes. He granted the motion to dismiss the 
indictment as to Counts 3 and 4. 

• ••••••• 

The Court: 3 and 4 have been dismissed? 

Mr. McNamara: Yes, your Honor. You might note on 
the face of the cover, Counts 3 and 4 were dismissed by 
the Court. 

The Court (reading from the cover of the file): “Counts 

3 and 4 dismissed by the Court.” 

*••••••• 

4 Mr. DeLong Harris: Your Honor, but for this 
point, I wish here and now to renew our stand, of 

course, to, not to invoke the remaining two counts in the 
indictment. 

I do that for these reasons: 

The misdemeanor count which is incorporated in Count 
4, I believe, of the' indictment, charged this defendant on 
the 12th day of December of 1952 of the possession of 
certain numbers paraphernalia and numbers slips. 

Count 1 of this indictment charges that continuously 
from the 8th through and including the 12th of December, 
the defendant was concerned as manager, owner and op¬ 
erator of a lottery. 

Now, as your Honor well knows, the presumption, that 
is the mere possession of a numbers paraphernalia may 
be considered by a jury, and as such does constitute a 
prima facie case on a statutory presumption from the 
possession of the numbers slips. 

Now, I say that inasmuch as the defendant has already 
been convicted—entered a plea of guilty as to the pos¬ 
session of these numbers slips on the 12th day of Decem¬ 
ber that all evidence that was seized at that particular 
time cannot enter into any Court for Count 1 because 
Count 1 includes the 12th day of December, 1952. 


5 
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And for the further reason that it is my under¬ 
standing that other than the evidence that was taken on 
the 12th of December the Government’s position must 
stand squarely and wholly and exclusively on the statutory 
presumption insofar as the proof of the operation of a 
lottery is concerned. 

So we say that insofar as Count 1 of the indictment— 
it states the operating of a lottery—is concerned, that 
Count 2 should be dismissed, and on the theory of the well- 
known proposition of law that where a man has been con¬ 
victed of a lesser and included offense that that conviction 
is a bar to the prosecution of the greater offense. 

Here a man has already been convicted of the posses¬ 
sion which includes and is relatively the very heart and 
soul of the felony of the count, that is, the operation of 
the lottery. 

The Court: Well, the motion will be overruled at this 
time. I can’t tell anything about that, as to what the proof 
may tend to show. 

On the face of them, Count 1 and Count 4 seem to be 
separate and distinct charges. 

Mr. DeLong Harris: But for this fact: He is charged— 
the 12th is alleged in Count 1, and I believe that the Gov¬ 
ernment will attempt or seek to use evidence that has 
already been ruled upon in a fashion to apply the dismissal 
of this count. 

6 Now, true enough Judge Holtzoff did not say that 

he would suppress the evidence, but Judge Holtzoff 
said this: 

He said that the question became moot because when a 
count having both counts having to do with December the 
12th, 1952, were dismissed, then there was no need—The 
question was moot as far as the evidence was concerned. 

I have here, if your Honor cares to look at it, a trans¬ 
script of that proceeding. 

The Court: Tell me this. If your proposition of law is 
correct, when he was dismissing Count 4 and he said that 
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was the same as Count 1, why didn’t he dismiss Count 1? 

Mr. DeLong Harris: I didn’t say he was. I said I was 
renewing my motion of Count 1. 

The Court: Well, it is overruled. We’ll take care of it 
during the trial. 

• •••*••• 

Opening Statement on Behalf of the United States 

10 Mr. McNamara: We will show that on December 

12th the officer went back to the beauty shop known 
as 1 ‘The Powder Box” located next door to the barber 
shop, also in Washington, D. C., and that at that time he 
played certain numbers. 

Mr. DeLong Harris: I object. 

The Court: Overruled. 

Mr. McNamara: At that time he played certain num¬ 
bers with the man, Walter Earl Gray, the defendant in 
this case. 

And subsequently the defendant was arrested that same 
date on a warrant charging him with operating a lottery, 
and at that time he was searched. 

Now, the occasion of the bet, the officer made on De¬ 
cember 12th—on the bets he made on December 12th, 1952 
and the seizure from that particular—this defendant of 
the numbers slips involved in that particular numbers play 
are not before you for guilt or innocence. 

I make that comment on this matter only as evidence 
showing the defendant on the first Count of the indictment 
did, from December 8th to December 12th, concern himself 
as an owner, agent or manager or in some other way in 
carrying on a lottery known as the numbers game. 
#*•••#•• 

14 Charles R. McDonnell 
***••*•# 

Direct Examination. 

• ••••••• 

15 Q. And what is that place there? A. It is a barber 
shop, Houston’s barber shop, I believe. 
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Q. And, do you know the defendant, Walter Earl Gray, 
and have you seen him before this date, here today? A. I 
have. 

Q. All right, now, when did you see him before? The 
first time you saw him? A. On the afternoon of December 
8th, the defendant came into the barber shop there. 

• *•••••• 

16 Q. And, what transpired then? A. I made num¬ 
bers bets with the defendant amounting to $7.70. 

Mr. DeLong Harris: Objection. Characterization. 

• #*••••• 

A. I went to the rear of the shop where I contacted the 
defendant. 

Q. What was passed between you and the defendant, as 
best you can recall? A. I handed him a group of numbers 
that were written on a small 3 by 5 spiral notebook paper. 

I said, I believe it comes to $7.70, referring to the amount. 
He took the slips. He totaled them, himself and he said, 
“That is right.” 

17 I gave him eight one dollar bills. He gave me 
thirty cents change and I introduced myself as 

Lloyd A. Prescott. 

Mr. DeLong Harris: As what? I didn’t hear you. 

The Witness: Lloyd A. Prescott. 

I told him I was working at the Bureau of Engraving 
and Printing at night and that I had a small book, and I 
would like to meet him here in the afternoon, say, about 
2:30 or 3. 

By Mr. McNamara: 

Q. What did he say to that? A. He agreed. 

Q. Now, this sheet of paper you gave him, who had pre¬ 
pared that? A. I had. 

Q. And tell the Court and jury where and how you 
prepared that? A. I had prepared those numbers in dupli¬ 
cate at the morals division’s office. 
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Q. You say, in duplicate? A. I did. 

Q. Now, and you gave him a copy? A. I gave him the 
original and I kept the duplicate. At least- 

*#•••••• 

18 Q. Do you have them with you now? A. I do not. 
Q. Do you know whether or not Officer Stanczak 

has them? A. I think they are in the property envelope. 
Either that or Officer Stanczak has them, I believe. 

***••**• 

Q. When was the next time you came back to that same 
place? A. On Friday, December 12th. 

Mr. DeLong Harris: I object. 

The Court: Overruled. 

By Mr. McNamara: 

Q. All right, at that time did you see the defendant in 
that place? A. No, I did not. 

Q. Where did you, if any place, did you see the de¬ 
fendant? A. At about 2:40, I observed the defendant 
crossing the street headed in that direction, but he went 
into the “Powder Box” beauty shop, one door down. 

19 Q. What is that address, do you recall? A. That 
is about 1217 U. 

• •••••#• 

Mr. DeLong Harris (interposing): Your Honor, please, 
I think at this time I must move to exclude any testimony 

concerning the transaction on December 12th- 

The Court (interposing): Overruled. 

#••••••• 

Q. Tell the jury what you saw him doing. A. He had a 
pad in his hand and a small white paper about 3 by 5, 
and he was writing. 

Q. What was he writing? A. He was writing numbers. 
Mr. DeLong Harris: I object to the characterization. 

Mr. McNamara: If your Honor please, a number is a 
number. 
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The Court: Overruled. 

• ••••••• 

20 Q. Now, what happened next? A. I made num¬ 
bers bets amounting to $1.75. 

Mr. DeLong Harris: I object. 

The Court: Overruled. 

By Mr. McNamara: 

Q. Now, before you, yourself had any contact with him, 
you say you saw him writing numbers on a piece of paper? 
A. I did. 

Q. Is that all you saw? 

Was there anything else you observed taking place be¬ 
tween him and this other person? A. There were about 
two or three around him. 

The woman that was in the booth, the first booth—they 
were numbered booths—he was standing in the aisle way, 
they were around him, the three of them were around him. 

He had taken bets and she was evidently paying him , I 
couldn’t say. 

• •*••••• 

22 Q. What happened after that? A. The defendant 
was arrested. 

• ••••••• 

Mr. DeLong Harris: Your Honor, it seems to me that 
this case is progressing on transactions for which the de¬ 
fendant in one instance has pleaded guilty and in the other 
instance the Count of the indictment has already been dis¬ 
missed to his great prejudice. 

I don’t see, your Honor, how, under that, we can 
proceed. 

23 The Court: All right. You have a right to prove 
that he was convicted. I don’t know anything about it. 

Mr. DeLong Harris: No, your Honor, but this is the 
situation. 
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The Court: Well, how is he going to be harmed if we 
take the evidence here and you prove that he has been 
convicted of this same offense before? 

You will get your rights and your protection of your 
client. 

Mr. DeLong Harris: I understand your Honor’s posi¬ 
tion, but I am just saying this, that another offense—evi¬ 
dence of another offense is now being introduced against 
this defendant, another offense for which all intents and 
purposes we are not charged here with. The offense of- 

The Court (interposing): I don’t know that at the pres¬ 
ent time, and nobody knows it until it has been detailed 
in some way so that we can tell that. 

You are just making statements that I haven’t anything 
in mind that would substantiate them. 

Mr. DeLong Harris: Well, if your Honor please, I think 
the face of the record here shows that Counts 3 and 4 have 
been dismissed. Counts 3 and 4 recite that those were the 
transactions on December 12th, and it was this very same 
transaction. 

The Court: Well, we will see whether it was or not. 
24 If was then you will be given the benefit of that 
Mr. McNamara: If your Honor please- 

The Court (interposing): What is the proposition? You 
don’t want any evidence to come out against this defendant? 

Mr. DeLong Harris: No, not as to December 12th, your 
Honor. 

The Court: Overruled. 

• • • • • • • • • 

27 Mr. McNamara: • * * That is my position, and 
I don’t think that introducing into evidence, evi¬ 
dence of the two Counts that have been suppressed, is 
improper, if it is relevant to prove the other offenses which 
are still open. 

The Court: Well, I don’t think so either merely because 
he dismissed two Counts. I don’t know what he dismissed 
them for. 
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Mr. DeLong Harris: Will your Honor read this tran¬ 
script? 

The Court: No, I won’t. 

#*#•***• 

28 Mr. DeLong Harris: Bets which were allegedly 
made on December 12th. 

Now I don’t make a statement as to what happened on 
any other day other than the 12th. 

Now, if the jury has before it, your Honor, evidence 
of what happened on the 12th it will create a certain preju¬ 
dice in the minds of the jury against the defendant as to 
the remaining Counts. 

**#•***• 

29 The Court: You made your objections, now, it 
is overruled, and you understand my position in 

the suit. 

Until this case is developed to such an extent your 
objections will be retained there and you will have full 
advantage of them. 

Mr. DeLong Harris: Also my motion for a mistrial? 
The Court: Yes. 

Your motion and everything else is overruled. 

***••**# 

30 Mr. DeLong Harris: Well, the only difficulty is, 
your Honor, — I mean, I am fully cognizant of your 

Honor’s impression but may we stipulate here and now 
that I am objecting to all evidence and all testimony con¬ 
cerning the transaction by the defendant and this officer 
on December 12th? 

The Court: Yes, you can. 

It is understood, Mr. District Attorney, that he is making 
an objection now to all evidence pertaining to the trans¬ 
action of December 12th and that that objection will be— 
that objection can be made so that I won’t have to make 
a ruling on every single bit of evidence introduced. 
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Objection overruled. 

Mr. McNamara: Very well, your Honor. 

• **•*#•• 

I 

31 Mr. McNamara: * * * The defendant was 
charged by some oversight on the part of the prose¬ 
cution over in the police case with possession only and he 

, entered a plea of guilty on possession. 

The case was sent to the grand jury. 

Now, the Government contends this: that even though 
► he pleaded guilty to certain possession of numbers slips, 
the plea of guilty does not preclude evidence of the posses¬ 
sion of slips. Of course, there were a number of slips. 

###•#«#• 

32 Mr. McNamara: A man can be found guilty of 
operating a lottery without possession of any num¬ 
bers slips at all. 

Mr. DeLong Harris: That is true. A man can be found 
guilty of operating a lottery without any numbers slips. 
Mr. DeLong Harris: * * * However, I still say there is 

a statutory proposition- 

The Court (interposing): Well, you will have a 

33 good case for the Court of Appeals according to 
your motion here, if there should be a conviction 

^ here and if you don’t want to take my word that I am 
going to protect your- 

* Mr. DeLong Harris (interposing): We take your word, 

* your Honor. 

*•#**••• 

*■ Q. I show you Exhibit No. 1, sir, and ask you to identify 

y that. A. That is a list- 

Q. (interposing). I can’t hear you. A. This is a list of 
^ the—a duplicate list of the numbers that I played on the 

12th. 

Q. With whom? A. With the defendant. 

A _ 

Q. I see. 

t 

St 
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And now, I now ask yon if can identify Exhibits 2 and 3? 
A. This is pads which were taken from the defendant 

Q. Were you there when they were taken? A. I 

34 was there. I wasn’t the arresting officer but I was 
there. 

**••***• 

35 Cross-Examination 

By Mr. DeLong Harris: 

*••••••• 

36 Q. Well, now, Mr. Witness, did yon ever receive 
from this defendant any token of evidence of his 

having operated a lottery, sir? A. No, I did not. 

#**••*#• 

Q. And at the time that you talked to the defendant on 
the 8th day of December, did he tell you that he was 
concerned with a lottery game? A. Those weren’t his 
words, no. 

Q. Now, on the 8th you made up a list of numbers? 
A. I did. 

Q. In other words, you wrote a numbers slip? 

37 A. I wrote a group of numbers. 

Q. You wrote a group of numbers, sir? A. I did. 
Q. Would you consider that a numbers slip? 

• ••••••• 

The Witness: In a sense, yes. 

**#••**• 

Q. That was a numbers slip? A. It was. 

Q. And you wrote it? A. A number slip- 

Q. (interposing). No, just one minute, sir. 

The Court: Let him answer. 

The Witness: I did. I did. 

By Mr. DeLong Harris: 

Q. And you gave it to the defendant? A. I did. 

Q. Did the defendant ever tell you that he was going 
to pay you any money? A. He didn’t tell me that, no, 



38 Q. Did anybody else ever tell yon that the de¬ 
fendant was going to ever pay yon any money? 

A. No. 

Q. Did yon ever discnss with this defendant any terms 
or conditions nnder which he was supposed to pay yon 
any money? A. No, I did not. 

• ••••••• 

Redirect Examination 
By Mr. McNamara: 

Q. Why did yon give the money to the defendant? 

***•*##• 

A. Well, that is a procedure. I paid him for the numbers 
and if I had—if the number had come out, I would- 

• **••**• 

39 Q. In other words if you hit, you would collect, 
right? A. I would have. 

Q. You—now, did the defendant ever ask you why you 
were giving him this slip with numbers written on it and 
the money? A. No, he did not. 

***••••• 

40 Recross-Examination 

***•#••• 

Q. Now, Officer, you have reference when you say make 
a bet, you are talking about something you did on De¬ 
cember 12th, aren’t you—this money that you speak of? 
A. That is right. 

Q. On December 12, 1952. 

Now, these slips that you have reference to, you also 
obtained on December 12th? A. The slips that were taken 
from the defendant, you mean? 

Q. Yes. A. On December 12th. 
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Redirect Examination 
By Mr. McNamara: 

Q. Officer, Mr. Harris asked you about the slips. 

How many slips are there in front of you now, for the 

record? A. There are two pads, and a single slip. 

*••••••• 

42 Joseph Stanczak 

Direct Examination 

Q. Did there come a time on December 12th, 1952, when 
you arrested the defendant, Walter Earl Gray? A. I did. 

Q. Where was that? A. At the twelve hundred block 
of U Street. 

43 Q. Were you armed with a warrant at that time? 
A. I was. 

Q. For the arrest of Walter Earl Gray? A. I had a 
“John Doe” warrant, describing the man. 

Q. I see. A. And I had an alias of “Billy”. 

Q. Now, when you arrested the defendant, was the de¬ 
fendant searched? A. He was. 

44 Q. Now, I show you Exhibit No. 1 and ask you if 
you can identify that? 

(Mr. McNamara submitted Governments’ Exhibit No. 1 
for identification to the witness.) A. Yes, I can. 

Q. What is that? A. That slip was given to me by Offi¬ 
cer McDonnell before we left the office as the numbers he 
was going to play with- 

*#*•**#• 

45 By Mr. McNamara: 

Q. I show you Government’s Exhibit No. 6 and 
ask you if you can identify it, and if you saw this 
taken from the defendant? 
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First describe what that is, will you, please? A. It is 
a brown envelope with a quantity of white slips and pink 
cut card. 

Q. Now, keep your items separate there before you, sir. 
A. Yes, I saw Officer Roy take this (indicating) out of the 
man’s pants pocket. 

47 Q. Did you have any conversation with this de¬ 
fendant? A. I did. 

Q. With respect to the numbers played on that date, 
on December 8th? A. We asked him if he had taken 
numbers from the officer on a previous date. 

He admitted he had taken them on one previous 

48 date. He couldn’t remember what previous date 
it was. 

• ••••••• 

Q. Now, with respect to December 12th, did you ask 
him any questions? A. I did. 

Q. What did he say to that? A. He said he had ac¬ 
cepted those numbers from Officer McDonnell. 

Q. Which number? A. (indicating). On Exhibit No. 1. 

#•••*#*• 

49 By the Court: 

Q. Do you understand the numbers game? A. 

50 I do, your Honor. 

Q. And how long have you made a study of it? A. 
Well, I have understood them practically all my life. I 
was raised in a neighborhood where they played them. 

Q. And have you seen the numbers game played? A. 
Yes, sir, your Honor. 

Q. There is no particularly scientific work on the num¬ 
bers game, I assume, is there? A. Well, I can explain 
it if your Honor wishes. 
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Q. Well, I mean, have you read anything about that or 
is it contained in books anywhere? A. No, sir. It is not 
contained in books, your Honor. 

Q. Well, a number—that is a game which is frequently 
indulged in in that particular community? A. That is 
correct. 

Q. And you have watched its operation for many years? 
A. I have, your Honor. 

The Court: You may testify. 

Mr. DeLong Harris: May I ask him some preliminary 
questions, your Honor? 

The Court: Yes, as to his qualifications. 

**#•***• 

Q. Now, you say, Officer, you lived in the neighbor- 
51 hood where they played numbers. What‘ ‘they” did 
you have reference to? A. Number writers and 
people in the neighborhood. 

Q. Well, who for instance? A. That was in Ohio, many 
years ago. 

Q. In Ohio? A. Yes, sir. 

*•••#**• 

53 The Court: Now, that isn’t a qualification question. 
That is a question of fact. 

Mr. DeLong Harris: I am sorry. 

The Court: You can have that opportunity to question 
him on the cross-examination in regard to that. 

Proceed. 

By Mr. DeLong Harris: 

Q. Well, now, officer, what was the gamble or, what was 
being bet on on December 12th or December 8th, 1952? 
Mr. McNamara: The same objection, your Honor. 

The Court: The same ruling. 

• ••••••• 

54 Mr. McNamara: And unless there is some objec¬ 
tion by Mr. Harris, your Honor, I thought the officer 
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might use the blackboard and describe rather briefly to 
the jury how these numbers are selected. 

The Court: You may. 

Mr. DeLong Harris: Objection, your Honor. 

I see no need for any blackboard demonstration here. 
There is nothing he can demonstrate on the blackboard. 

The Court: The Court would like to be enlightened in 
regard to this case. 

*###**#• 

55 (Thereupon the Marshal and Mr. McNamara 
placed the blackboard as directed by the Court.) 

There, now we can all see it. 

• ••••••• 

56 Q. Officer Stanczak, as we adjourned for lunch, 
you were about to describe on the whiteboard there 

how the numbers are computed. 

Would you be able to use, for example, yesterday to 
show us how the number was computed for yesterday? 

(Thereupon the witness moved to the blackboard and 
demonstrating thereon, testified as follows:) 

A. Before the lunch period I computed the race results 
and the track which they were taken yesterday, and 1 will 
write them down—what the number was yesterday and 
how they were computed. 

Mr. DeLong Harris: If your Honor please, apparently 
something from a newspaper is about to be introduced 
here- 

Mr. McNamara (interposing): If your Honor please, 
only as an illustration to show how the figures were taken. 
The Court: It is an illustration. 

Mr. McNamara: Now- 

By Mr. McNamara: 

Q. Do you have a newspaper in your hands? A. That 
is correct. The Times-Herald dated this morning. 

Mr. DeLong Harris: Your Honor, I have to object 
to the use of that. 


57 
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The Court: What is it? 

Mr. DeLong Harris: I object to the use of a newspaper 
or anything- 

The Court (interposing): Overruled. It is merely an 
illustration. 

By Mr. McNamara: 

Q. Proceed, please. A. The number yesterday was 213. 
In the first race at the Fair Grounds Ky Beauty won the 
race. 

Q. You needn’t write down, except the initials of the 
horse. I don’t think the names are so important, as im¬ 
portant as what the horse paid. A. The horse paid 980 
first, 622, and 323. 

Q. You mean coming in first, it paid the first figure ? A. 
$9.80 for $2. If you bet on it second, it paid $6.22. If 
you bet on it third, it paid $3.23. 

The second horse in that race was Where You At. 

That horse paid 660 for second, and 340 for third. 

The third horse in that race was Queen Rish. 

That horse paid $3. 

Q. Now, did the second horse pay 340 you say? A. The 

second horse paid 660 for second for $2, and- 

Q. (interposing). And 660 for second and 340 for 
58 third, is that right? A. 660 for second and 340 for 
third. 

Q. All right, now what happened? A. You total this 
up. You get the multiple of that race for the three win¬ 
ning horses. 

Now the first number to the left of the decimal point is 
a “2”, which corresponds with that (indicating) 2. 

You make it the first number for the day. 

Q. All right. A. Then we take the second race at the 
Fair Grounds. Flaretown was the winner. 

That horse paid 440 to win. It paid 340 for second, and 
$3 for third. 

The second horse was Que Le Hace. That horse paid 
980 for second, and 640 for third. 
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The third horse was Worthy, and that horse paid 440 
for third. 

The total multiple on that was $31.40, which brings the 
second number, a “1”—the first number to the left of the 
decimal point. 

On the third race it was Deep Margie. 

That horse paid $5 to win, 340 for second, and $3 for 
third. 

The second horse was Tee Vee. It paid $13 to win— 
for second and 560 for third. 

59 The third horse was Lerst Nugget. That horse 
paid 380 for third. 

The total multiple was $33.80. The first number to the 
left of the decimal is a “3” which gives you the total 
number of 213, the number for yesterday. 

Q. Now, have you—what is the ratio of pay for, say, of 
$1 bet—what is the ratio of pay commonly accepted in the 
District of Columbia for paying off on number wins? 

Mr. DeLong Harris: I object, if your Honor please. He 
is asking for something that is commonly accepted. 

I don’t believe—we are not here concerned with anything 
commonly acceptable. 

I object to that line of questioning. 

The Court: He is an expert. He has so testified. Over¬ 
ruled. 

• *•••••* 

65 The Court: These are the exhibits taken from the 
possession of the defendant? 

Mr. McNamara: Yes, your Honor. 

I might state, your Honor, for the record to be accurate 
that Exhibit No. 1 is the duplicate of a slip that was given 
to the defendant and which the officer has said was copied 
down on Exhibits 2 and 3, Officer Stanczak on the witness 
stand here (indicating). 

The Court: Very well. Objection overruled. You may 
proceed. 
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(Thereupon the list of numbers heretofore marked 
“Government’s Exhibit No. 1 for identification” was 
received in evidence.) 

(Thereupon a pad of paper heretofore marked “Gov¬ 
ernment’s Exhibit No. 2 for identification” was re¬ 
ceived in evidence.) 

(Thereupon a pad of paper heretofore marked “Gov¬ 
ernment’s Exhibit No. 3 for identification” was re¬ 
ceived in evidence.) 

66 (Thereupon an envelope heretofore marked “Gov¬ 
ernment’s Exhibit No. 4 for identification” was re¬ 
ceived in evidence.) 

(Thereupon a paper writing heretofore marked 
“Government’s Exhibit No. 5 for identification” was 
received in evidence.) 

(Thereupon the brown envelope heretofore marked 
“Government’s Exhibit No. 6 for identification” was 
received in evidence.) 

Mr. DeLong Harris: Your Honor, may I come to the 
bench and state the grounds for my objection? 

The Court: Well, you have objected to all of this. Is 
that your objection? 

Mr. DeLong Harris: Well, there is, your Honor, the 
matter of a duplicate which the officer has testified that he 
wrote himself, and kept in his possession, and now he is 
going to introduce it against this defendant. 

The Court: Well, he testified it wasn’t a duplicate. Over¬ 
ruled. 

Proceed to illustrate now, if you wish. 

Mr. McNamara: Now, if your Honor please, I believe it 
will be just as simple if I were to hold these items up to 
the jury and show them and let them circulate them among 
themselves which ever the Court thinks may save time. 

The Court: I think it would be more intelligible to the 
Court at least, to have the witness exemplify them. 

• ••••••* 
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67 Q. Will you kindly do that, Officer, yes, using that 
exhibit, 2 or 3, you have in your hand? A. This is 

Exhibit No. 2. 

On this exhibit the top number is 894. You have a dash 
and a hundred. 

That 894 was played for $1. 

Q. That one hundred refers to one hundred cents, is that 
correct? A. One hundred cents. 

On the reverse side the top number is a “2”. 

• ••••••• 

On the same page here we have a number which Officer 
McDonnell played. 

It is a “175” and it’s got “HUSHTB”. That 

68 number we played for seventy-five cents on a one 

for a lead number on that date for which I instruct¬ 
ed Officer McDonnell to play- 

Recross Examination. 

By Mr. DeLong Harris: 

69 Q. Do you know what date this was supposed to 
have been on, sir? A. December the 12th, 1952. 

• ••••••• 

77 Q. Well then, if you please, sir, would you tell us 
how would you know that a slip of paper would be 
conducted, connected with a lottery? A. Well, in this case, 
I know that the officer was instructed to play with them 
and Gray had said he had played with them and anything 
in his possession I believe would be numbers slips. 

Q. And did you go to the Municipal Court on December 
12th 1952—December 13th, 1952? A. I was there. 

Q. You were there, and was this defendant charged with 
the possession of numbers slips? A. On December 12th? 

Q. December 13th. A. December 13th he was charged 
with the possession of numbers slips. 
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Q. And there is no doubt in your mind that this is the 
very same defendant? A. He is one of the two that 

78 were there at the time, at the same time. 

Q. No, sir. 

I am only having reference to this defendant, Officer. 
Is this the same Walter Gray that was charged in 
Municipal Court? A. He is. 

**#••*•• 

79 Q. Now, Officer, that paraphernalia that you have 

80 there in front of you (indicating), pieces of paper, 
you presented those in Municipal Court, did you not, 

on the 13th of December? A. I did not. 

Q. Did Officer McDonnell present them, sir? A. They 
wel*e not presented. 

The man pleaded guilty and nothing was presented. 

**•••**• 

82 Q. And were you there at the time that the infor¬ 
mation was made, in Municipal Court, that the state¬ 
ment, the papers were made up for the trial? A. On the 
13th? 

Q. Yes, sir. A. I was. 

Q. Now, you don’t know the name of the District At¬ 
torney who did these things? A. No, he is a new man at 
the office there. I had never seen him before. 

*•*••*•• 

Q. And—but you knew him to be an Assistant United 
States Attorney, did you not, sir? 

83 A. He was behind a rail over there, okaying 
papers, so he must have been a District Attorney. 

*#•••••• 

Q. And do you know whether or not the defendant was 
discharged after that, sir ? A. Mr. Curtis Mitchell pleaded 
him guilty to the possession of numbers slips. 

Q. Do you know whether or not the defendant was re¬ 
leased after that? A. Released? 
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Q. Yes, sir. A. I imagine he was. I saw him down 

84 the hallway a little later on. 

Q. You know that to be a fact, don’t you? A. I 
know he got a $25 fine. 

*##••*** 

85 A. I been trying to tell you there never was a 
hearing on operating a lottery and he pleaded guilty 

to possession of numbers slips. 

• •••••#* 

Q. And a plea of guilty was entered and that was written 
out by the Clerk? A. That is correct. 

Q. And that plea was accepted? A. It was. 

• •*•••*• 

Q. Now, you don’t have any other or new pieces of paper 
that you didn’t have over in Municipal Court side 

86 on December 13th, do you, sir? 

Do you have anything added or new by way of 
pieces of paper with figures on it? A. No. 

Q. Now, with respect to Exhibit No. 1, are you familiar 
with that one, sir? A. I was at the office when Officer 
McDonnell wrote it out and made two copies of it, one copy 
of which he gave to me. 

#*#••••• 

87-88 Q. Oh, he didn’t pay any money for that duplicate 
that he had. 

Did you keep that yourself? A. I kept that. 

Q. So you are saying that that never became a numbers 
slip? A. It is a copy of the numbers slip. 

Q. I beg your pardon? A. It is a copy of the numbers 
slip—of the numbers that were played. 

Q. No, I am asking you sir, you say that you kept it in 
your possession, is that correct? A. I never paid no one. 
It is no numbers slip as far as I am concerned it is just 
a copy of a piece of paper. 

Q. It is not a numbers slip? A. No. 
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89 Mr. McNamara: If your Honor please, I will stip¬ 
ulate that this defendant pleaded guilty to a charge 

of possessing numbers slips on the 12th of December. A 
plea of guilty was probably entered on December 13th and 
he was sentenced to pay a fine of $25 or serve 30 days in 
jail and that he did pay the fine and was released. 

Now, if that is all that is sought to be drawn from this 
witness, I will stipulate to that. 

Mr. William B. Harris: Will he also stipulate your Hon¬ 
or,—pardon me—that the very evidence that has been ad¬ 
mitted as adduced here is the very same evidence that was 
used in that case? 

Mr. McNamara: Are you referring to the written num¬ 
bers slips? 

Mr. William B. Harris: Yes, to everything you have 
entered as an exhibit. 

Mr. McNamara: Yes, I will stipulate to that, your 

90 Honor, that the slips that the officer has here in 
evidence now, he pleaded guilty to possessing on 

December 12th, on December 13th. 

Possession was on the 12th and the plea of guilty was on 
the 13th. 

I will stipulate to that. 

Mr. DeLong Harris: And is it your stipulation, sir, that 
also, that there is nothing else added to that had in the 
Municipal Court? 

Mr. McNamara: I will stipulate that the exhibits up here 
(indicating) which are numbers slips taken from the de¬ 
fendant are all the numbers slips that the Government had. 

They had those on December 13th and nothing new has 
been added to the case since then. 

Mr. DeLong Harris: Those (indicating) pieces of paper? 

Mr. McNamara: I am referring to the numbers slips, 
your Honor. That is the only one I have reference to. 

Mr. DeLong Harris: You are talking about your exhibits 
1 through 6 inclusive? 

Mr. McNamara: I am talking about the numbers slips up 
there included in those exhibits to which this defendant 
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pleaded guilty of possessing and that he conceded they were 
numbers slips. 

• ••••••• 

Redirect Examination. 

• ••••••• 

92 Q. Officer, what, if anything, transpired within 
your hearing? A. On December 13th when the case 

was called up before the Court, there were two cases called 
up at the same time—Mr. Gray’s and Mr. Revel’s. 

##•••#** 

Q. What was the charge at that time? A. Operating a 
lottery and numbers slips. 

Q. That was a felony, such as we have here today? A. Yes. 

• ••••••• 

93 A. Mr. Mitchell said he would waive the hearing 
on the operating of a lottery charge on both of those 

men and that he would plead them guilty to the possession 
of lottery slips at that time. 

The Judge asked if they had a record and- 

• ••••••• 

Q. Two sets of papers up there at that time, is that 
correct? A. That is right. 

Q. Now, what happened to the operating of a lottery 
case? Do you know? What happened to the charges 

94 on that? Did that go ahead to the Grand Jury? 
A. I can’t recollect right now whether it went to 

the Grand Jury. I think, I am pretty sure, it went to the 
Grand Jury. 

Q. Now, Officer, Mr. Mitchell—Mr. Harris asked you as 
to what the defendant—if you knew these were numbers 
slips, and so forth, and you said the defendant told you. 
A. He did. 

*••*##*• 
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95 Q. Where they were and who were present when 
they were uttered, and so forth? A. About 3:45 p.m. 
on the 12th of December, 1952, the defendant was brought 
to the morals division’s office and questioned by Captain 
Monroe while I and Officer McDonnell, and myself, and 
Miss Boots were present. 

At that time we asked him if he had taken bets from the 
officer prior to this date, and he said “yes.” 

We asked him if he had taken them this date. He said 
that he got the money off him and that is the money he 
gave them — not in those words — money, but he had 
taken money on that day and he said he had been writing 
numbers for about a year, and then turning them into a man 
named “Joe.” 

We asked him where he met Joe at and he said that he 
met Joe in the mornings and told him where he would put 
his numbers up daily. 

*••••••• 

99 Q. I see. I think—just a moment, sir. 

And specifically the last thing I wish to ask you 
on is with relation to Exhibits 2 and 3. 

I note that the bottom two numbers on the first page of 
Exhibit 3 bear initials beside them, and I notice that the 
side of Exhibit No. 2 wilich bears wiiat you call single action 
numbers also has one entry which has initials behind it. 
Now, what did the defendant tell you with respect 

100 to those three items ? A. Those items wrere initialed 
at the morals division’s office when we questioned 

him, by Officer McDonnell and Captain Monroe and Miss 
Boots and myself and he agreed that those were the num¬ 
bers and the amounts that the Officer had played with him. 
The Officer initialed them at that time. 

**#••**• 

Recross Examination. 

By Mr. DeLong Harris: 

• ••••••• 
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Q. Now, directing yonr attention again to Exhibit No. 1, 
where is the original of Exhibit No. 1? A. The original? 
Q. Yes, sir. A. I do not know. 

Q. And yon never saw it, and yon don’t have it then? 
A. I saw it at the time it was wrote np. 

Q. But you didn’t see no original of Exhibit No. 1 on 
this defendant at any time? A. No, sir. 

Q. And you are absolutely certain about it? A. Yes, sir. 

101 Redirect Examination 
By Mr. McNamara: 

Q. Did the defendant ever tell you what he did with the 
original of Exhibit No. 1? A. I don’t believe anyone asked 
him what he did with the original after the statement was 
made that he wrote them on there and the officer observed 
them putting- 

Q. (interposing). In other words he copied them on his 
own record? A. That is right. 
*•*•#•*• 

102 Paul Mothershead 

• ***•*#• 

Direct Examination . 

By Mr. McNamara: 

103 Q. I see. Now, I show you Exhibit No. 7 for iden¬ 
tification and ask you if you can identify what that 

form is? 

• •*•***• 

The Court: He may answer this question, what is the 
form? 

The Witness: It is a form that we use. We give it to 
the officer and he carries it to the Grand Jury, when he 
takes it to the Grand Jury Clerk. 

*#*••### 
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A. This particular slip would have to be my penmanship. 
Q. That is your penmanship? A. Yes, sir, part of it. 

*••••••• 

104 Q. Now, is that a record that gets by or, rather, 
prepared by the Clerk’s office of the Municipal Court 

in the performance of his duties as a Deputy Clerk in court? 
A. That is. 

Q. I see. And will you tell us again, the function—of 
course, you didn’t tell us what the function of that card is? 
A. After the defendant is held for the action of the Grand 
Jury we give the officer in charge of the case this card and 
he takes it to the Grand Jury Clerk. 

Q. Now, testifying from what that card shows, and your 
knowledge as a Clerk, what transpired with respect to that 
particular case on that card? 

What does that card show happened in that case? 

**•••••• 

105 WTiat does that card show happened in this case? 
A. It shows an examination was held; that he didn’t 

have—that he didn’t plead, and that $1,000 bond was set 
and that he was held for action by the Grand Jury charged 
with operating a lottery. 

• * * • • * • • 

106 Q. It says—the printed words on here “ examina¬ 
tion waived”, is that correct? A. That is correct. 

Q. Through the word “waived” there is a line drawn? 
A. That is right. 

Q. Behind it there is a check. So, what does that indicate 
on there, that the examination was held? A. That the 
examination was held. 

107 Mr. McNamara: I would like to introduce this into 
evidence, your Honor, as showing the course which 

this case has taken. 
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It is not part of the Government’s case, but it is relevant 
on redirect evidence. I believe the object has been identified 
sufficiently. 

The Court: It may be received. This man admitted it 
himself. 

(Thereupon a card was marked “Government’s Ex¬ 
hibit No. 7” and was received in evidence.) 

• •••«•*• 

108 Cross-Examination 

• •••***• 

109 (Thereupon a paper writing was marked by the 
Clerk of the Court “Defendant’s Exhibit No. 2 for 
identification.”) 

Q. Mr. Mothershead, can you identify that paper which 
we have marked “Defendant’s Exhibit No. 2 for identifi¬ 
cation”? 

• **••**• 

The Witness: This is a Municipal Court form charging 
Walter E. Gray with possession of numbers slips filed by 
the District Attorney’s office. 

Q. And where is that—is that an official court 

110 record? A. That is an official court record. 

Q. And where is that, that particular record, where 
was it kept? A. That was kept in the file room of the 
Municipal Court. 

Q. And you brought that over pursuant to a subpoena? 
A. Yes, I did. 

Q. Now, does that paper indicate the disposition of that 
particular case, sir? A. Yes, it does. 

Q. And what was that disposition? 

• ••••••• 

Mr. McNamara: I don’t care what the jury sees. 





32 


The Court: What difference does it make? Isn’t it agreed 
that this represents a hearing there, where he pleaded guilty 
and was fined $25 ? 

Is there any question about that? 

Mr. DeLong Harris: I think the jury should have the 
benefit of seeing it. 

The Court: It is agreed to, isn’t it? 
**•••#•• 

111 (Thereupon Defendant’s Exhibit No. 2 for iden¬ 
tification was submitted to the jury.) 

##•••••* 

Redirect Examination. 

By Mr. McNamara: 

113 Q. Now, I show you the record in this particular 
case. It shows a warrant, does it not, for John Doe 

alias “Billy”? A. That is correct. 

***••*#• 

Q. What date was this particular warrant filed, do you 
know ? A. The warrant was issued in Municipal Court on 
December 12th, 1952. 

Q. I see. Now, you don’t have any record of any—the 
first date that this was brought to court—what date was 
that? A. It would be December 13th, 1952. 

Q. All right, and what is in this next entry? It shows 
that it was continued to January 14th at the request of the 
defendant? A. That is correct 

114 Q. Thank you. 

And there is a reference there “see number 

502264”. 

What does that mean? A. There is another case that 
was filed. 

Q. Against this same defendant? A. That is the case 
that the jury is now looking at. 

Q. Now, 502264 is the next case after 502263, isn’t it? 
A. That is correct. 
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Q. That would indicate that both of these cases were 
sent to the police—to the Municipal Court at the same 
time? A. That is correct. 

• ••••##• 
116 Charles R. McDonnell 

118 Cross-Examination 

By Mr. DeLong Harris: 

#*#•***• 

122 Q. What did you put on the slip that you gave 
this defendant? A. I didn’t anything other than the 
numbers I had planned to play. 

They were just for my own memorandum that I made 
for myself and for Officer Stanczak, so that he could 
identify the numbers. 


******** 

124 My motion is for judgment of an acquittal on 
the charges here. 

The Court: Upon what grounds? 

Mr. DeLong Harris: One, the ground number one, that 
a lottery has not been shown to have been operated by 
this defendant; on the ground number two that insofar as 
the charge of operating a lottery is contained in Count 1 
of the indictment, the evidence adduced here shows what 
transpired only on the 12th of December and that has 
already been ruled upon twice—one time, he entered a 
plea of guily, and the other time, Counts 3 and 4 were 
stricken from the indictment and dismissed by Judge 
Holtzoff. 

Now, it is here that I ask your Honor to note that on 
Count 3 in this indictment this defendant was charged 
with accepting a bet from Officer McDonnell. 

That has already been dismissed and, of course, the 
material- 
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Mr. McNamara (interposing): Charges what? 

Mr. DeLong Harris: Accepting a bet from Officer 

125 McDonnell on December 12th. 

Mr. McNamara: Where is that shown? 

Mr. DeLong Harris: That is in Count 3 of the indict¬ 
ment. 

Mr. McNamara: No, he is not charged with accepting a 
bet. He is charged with selling a chance in the lottery. 

Mr. DeLong Harris: Well, they are commonly called- 

Mr. McNamara (interposing): No, they don’t. That is 
a separate crime. 

Mr. DeLong Harris: Well- 

The Court (interposing): Counts 3 and 4 differ only in 
this respect—Count 2 refers to December 8th and Count 
3 refers to December 12th. 

That Count is out. 

Mr. DeLong Harris: Yes, sir, but what I am saying is 
this: that insofar as the operating on the 12th is concerned 
that the defense here—that the evidence here has already 
been ruled upon because the bet has been—the accepting 
of a chance by the defendant on December 12th has been 
dismissed, and that is in Count—also in Count 1, because 
they allege between December 8th and December 12th 
wffiich naturally w r ould include, your Honor, December 12th. 

The Court: I can’t see that there is a conflict there. 

The motion will be overruled. 

Mr. DeLong Harris: Well, then I -will ask, your Honor, 
to instruct the jury to disregard all the testimony 

126 as to transactions by this defendant and Officer 

Stanczak on December 12th 1952, on the ground- 

The Court (interposing): That will come to the propo¬ 
sition of if the case goes to the jury at the end of the trial. 

Mr. DeLong Harris: Well, I might say here and now, 
your Honor, that I have no evidence to offer. 

Mr. McNamara: You don’t have any evidence? 

The Court: You are going to rest your case on the weak¬ 
ness of the prosecution? 
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Mr. DeLong Harris: Yes, sir, your Honor. I mean I 
think there is before your Honor by stipulation and other¬ 
wise—I would like to get before your Honor, this transcript. 

• •**#**• 

128 The Court: * * * I will charge the jury after¬ 
wards on the legal propositions that I think are 

involved here, but your motions for a directed verdict 
will be overruled at this time. 

Mr. DeLong Harris: Yes, sir. Well, now, your Honor, 
with regard to the testimony as to the bet made on the 
12th of December, I think the jury should be instructed to 
disregard that, your Honor. 

The Court: No, I don’t agree with you on that. I don’t 
agree that there is a conflict in the charge on the 4th Count 
of this indictment and the 1st Count. 

Mr. DeLong Harris: I am speaking now, of the 3rd 
Count that was dismissed which charges the accepting 
of a bet or selling a chance rather, selling a chance on 
December 12th, the 3rd Count. 

The Court: Well, that has been dismissed. That is not 
before the jury. 

Mr. DeLong Harris: Well, I am saying there certainly 
is a conflict in my mind at least among the others of the 
very same dates, December 12th, and December 8th through 
the 12th. 

The Court: He is charged in the 1st Count with operating 
a lottery and on the 3rd Count he is charged that 

129 he sold and transferred rights and interests in a 
lottery, but that Count is withdrawn from the jury. 

So, I don’t think there is any conflict there. 

Mr. William B. Harris: Your Honor, the only thing we 
are trying to point out before your Honor is, it is our 
view that if it were not for the fact that the Government 
is permitted to rely on the evidence gathered on the 12th 
that it would have nothing because it is not shown, nor 
are there any slips in regard to the 8th, and therefore, it 
goes back to the original- 
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The Court (interposing): He was only convicted by a 
plea of guilty to the possession of lottery slips on that 
day. 

Mr. William B. Harris: Yes, sir, but then it came right 
down to the proposition, your Honor, that inasmuch as 
under 1502 Title 22 of the D. C. Code rises the presump¬ 
tion of operation of a lottery, that there was a proposition, 
your Honor, that in view of his plea of guilty to a lesser 
offense, that it barred prosecution on the greater offense 
which is the operating of a lottery. 

And, therefore, in view of that and the dismissal of 
Count 3 and the ruling of his Honor, Judge Holtzoff, that 
the question of suppression of evidence was moot by virtue 
of his having dismissed that, we allege, your Honor, that 
it is improper to permit this evidence on the 12th to go to 
the jury. 

The Court: I don’t think so. 

Mr. William B. Harris: That was our position. 

130 Mr. DeLong Harris: May I say- 

The Court (interposing): No. You see I will sub¬ 
mit this case to the jury and see what they do. 

The Court has always got it under control. You may 
be barking up a tree. They may not convict your man and 
you will be sorry. 

I had a case here the other day wiiere a man came in 
and moved to discharge the jury and thought they ought 
to be dismissed and I overruled him. 

And two minutes later the jury came in and found his 
defendant not guilty. 


151 The Court's Charge to the Jury 

The statute under which the indictment here is brought, 
in substance provides: 
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If any person shall within the District keep, set 
up, or promote, or be concerned as owner, agent, or 
clerk, or in any other manner, in managing, carrying 
on, promoting, or advertising, directly or indirectly, 
any policy lottery, policy shop, or any lottery, or shall 
sell or transfer any chance, right, or interest, tangible 
or intangible, in any policy lottery, or any lottery or 
shall sell or transfer any ticket, certificate, bill, 

152 token, or other device, purporting or intending 
to guarantee or assure to any person or entitle 

him to a chance of drawing or obtaining a prize to 
be drawn in any lottery, or in a game or device 
commonly known as policy lottery or policy or shall, 
for himself or another person, sell or transfer, or 
have in his possession for the purpose of sale or 
transfer, a chance or ticket in or share of a ticket in 
any lottery or any such bill, certificate, token, or 
other device, shall be punished in the manner provided 
by the statute. 

The two counts of the indictment in this case upon which 
this prosecution is proceeding come within the scope of 
this, section 22-1501. 

The first count charges that on or about the 8th, and 
too, from about December 8th to December 12th, 1952 
within this District, the defendant was concerned as owner, 
agent or clerk, or in other ways in managing, carrying on 
or promoting a lottery. 

The second count charges that on or about December 
8th—and you will distinguish these particular dates as 
contained in the indictment—the defendant sold and trans¬ 
ferred to one Charles R. McDonnell chances, rights and 
interest in a lottery known as the numbers game. 

So much for the indictment and the charges which are 
before you in the matter. 

There are two other counts in this indictment, 

153 ladies and gentlemen, which have been dismissed 
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in another court. We are not advised upon what ground 
they were dismissed as it does not appear in the evidence. 

Now, the Government's case is made up of a variety of 
testimony starting with December 8th when it is the trend 
of that evidence to show that Officer McDonnell got into 
contact with the defendant, and gave him some numbers 
and paid him some money in a game which was purported 
to be a numbers game. 

And that thereafter on December the 12th there was 
another transaction of that kind which is introduced in this 
case simply for the purpose of tending to show that, in sup¬ 
porting the first count of the indictment, he was operating 
as an agent or manager in the numbers game during that 
period. 

The evidence, however, in regard to December 12th will 
not be considered by you in supporting the second count 
of the indictment because that relates particularly to De¬ 
cember 12th. 

It is only to be considered by you in determining whether 
or not during this period the defendant was engaged in 
operating a lottery. 

Now, a lottery might be briefly defined as a scheme for 
raising money by selling chances to share in a distribution 
of prizes. 

The three necessary elements of a lottery, as I view it, 
are: the furnishing of a consideration, the offering of a 
prize, and the distribution of a prize by chance, 
154 rather than upon the basis of merit. 

The evidence of the Government tends to show that 
an exchange of money for lottery numbers took place on 
December 8th, as you will remember, and that in supporting 
the proof as to the second count, that there was this trans¬ 
action in which the numbers were exchanged, and money 
paid, which seems to come within the definition which I 
have given you as to what a lottery may be considered as 
being. 
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I am not rehearsing the testimony in full, ladies and 
gentlemen, to yon under this count of the indictment as 
you will remember it, and also in regard to the second 
count. You will confine your consideration, however, on 
the basis of what transferred, not what occurred on De¬ 
cember 8th; that is, Gray sold to Charles R. McDonnell 
chances, rights and interests in a lottery, to that date only 
and not to December the 12th as that count has been re¬ 
moved from your consideration. 

The officer—one of the officers in the morals group has 
illustrated what the scheme or game of numbers is. You 
will take that into consideration. He has outlined that for 
your consideration in the case as to what a game of numbers 
is, and that is the class of lottery which is charged in this 
case that the defendant was engaged in at the times which I 
have mentioned. 

On the other hand, the defendant has offered no testi¬ 
mony, direct testimony in his own behalf, but he 
155 claims that there is no proof of a lottery, which is 
covered by the statute here, as being operated at 
the time. 

You will consider whether the evidence has one of the 
bases of the charge and must be proven by the degree of 
proof which I will generally give you, that there was a 
lottery game and that the defendant was engaged in it at 
the time here involved. 

The defendant offers as another reason that he was en¬ 
trapped. Now, entrapment is a legal phraseology which I 
will attempt to define to you within the meaning of the law. 

When a transaction as here involved is challenged it is 
intended to show that certain things are done for the ex¬ 
press purpose of inducing or soliciting the commission of 
a crime for the sole purpose of obtaining bases upon which 
to base a prosecution. 

Such a transaction is not permissible as a basis for a 
prosecution and the defendant so prosecuted should not be 
convicted. 
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On the other hand, it is recognized as proper, legitimate 
and legal to adopt methods of decoy or pretended sale or a 
pretended transaction to ascertain whether persons sus¬ 
pected by the authorities are actually engaged in an un¬ 
lawful business. 

In that respect the officer has testified that he had infor¬ 
mation that this defendant was engaged in this kind 

156 of a transaction, and therefore, he used the methods 
by taking numbers, giving them to the defendant and 

paying the money, and so on and so forth. 

Any former conviction of the defendant—I think there 
was proof of that in this case wasn’t there? 

Mr. McNamara: Yes, sir. 

The Court: Any former conviction of a defendant is not 
to be used as evidence of his guilt in this particular case. 
It cannot be. So, your verdict of guilty could not be predi¬ 
cated upon the proposition that he had been formerly con¬ 
victed of a felony. That circumstance is only permitted to 
be used as evidence in a case as testing his credibility. 

It is presumed in the law that a man who has been pre¬ 
viously convicted of a crime would be apt to be—his testi¬ 
mony would be less credible than a person who has not been 
so convicted. So you will confine your attention on that 
particular phase of the case to what I have stated as the 
rule. 

Now, you will analyze these questions of fact which I 
have submitted to you on behalf of the Government and 
on behalf of the defendant and reach your conclusion after 
a consideration of the following rules of law, which I shall 
give you to cover this particular case. 

It is incumbent upon the Government to prove its case 
to the satisfaction of a jury beyond a reasonable doubt. A 
presumption of innocence goes with the defendant 

157 all the time until it is overcome by evidence which 
convinces the jury beyond a reasonable doubt of his 

guilt. 

A reasonable doubt in the mind of a juror is such a 
doubt as would cause a reasonably prudent or careful man 
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or woman to pause or hesitate before acting upon a matter 
of serious consequence to himself. 

And after a juror has heard the evidence upon the stand 
and all the circumstances surrounding the transaction in¬ 
volved, if he still has an abiding conviction of the guilt 
of the accused, then it may be said that a reasonable doubt 
has been removed from his mind. 

You are the sole judges of the questions of fact to be 
determined in this case. You are, likewise, the judges of 
the credibility of the witnesses who have appeared upon the 
stand. You have a right to take into consideration the de¬ 
meanor of a witness upon the stand, his bias or prejudice, 
if any has been shown, his interest in the result of the law¬ 
suit, and give to each and every witness that degree of 
credibility which he may seem to be entitled to under all 
the circumstances of the case. 

The defendant has not testified in his own behalf, which 
he has a right to do. He may testify or he may not testify. 
The fact that he does not testify, however, is no evidence of 
his guilt and shall not be considered by you in that par¬ 
ticular case. 

158 In other words, you will decide the case upon 
the evidence which has appeared upon the stand, 
rather than the fact there may be some , lack of evidence. 

There is some evidence in this case which has been talked 
of considerably about a former conviction of the defendant 
in the Municipal Court, in that he was convicted of the 
matter of being in possession of numbers slips, to which 
he pleaded guilty and paid a fine. 

The only significance that that has in connection with 
this case is, it is a separate and distinct offense from op¬ 
erating a lottery or a separate and distinct offense from 
that charged in the second count of the indictment, that 
the defendant sold and transferred to Charles R. Mc¬ 
Donnell chances, rights and interests in a lottery known 
as the numbers game. 
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A separate and distinct offense, however, you may con¬ 
sider the proposition that he did plead guilty to an offense 
known as the possession of numbers which occurred on 
December the 12th, 1952, in a Municipal Court here, as 
that might be considered a lesser offense of the same 
crime which is charged in the first count of the indictment. 
However, it has no reference whatever to the second count 
of the indictment because that is a transaction which oc¬ 
curred on the 8th of December. 

You will take these instructions altogether and not singly, 
ladies and gentlemen, as the law of this case. 

159 Are there any requests or exceptions? 

Mr. McNamara: Yes, your Honor. 

Mr. DeLong Harris: May we come to the Bench, please 
your Honor? 

Mr. McNamara: It makes no difference with me, your 
Honor, if you wish us to stay- 

The Court (interposing): No, state it right there. 

Mr. McNamara: If your Honor please, I request the 
Court to instruct the jury on the stipulations; the fact that 
there were stipulations in the record. For example, the 
stipulation that the numbers slips here are the same ones 
to which the defendant pleaded guilty to possessing in 
police court and that the jury should consider that as 
evidence. 

The Court: Well, you will consider everything that 
appeared as testimony upon the witness stand, ladies and 
gentlemen, including what counsel has suggested. 

Mr. DeLong Harris: If your Honor please, I would re¬ 
quest an instruction under the Rouso case, and that is that 
the jury is not warranted in founding a presumption upon 
a presumption. 

In other words, a presumption must have some factual 
background and may not be based upon a second pre¬ 
sumption. 

The Court: I think there are no presumptions to be 
called to the attention of the jury in this case. 
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It is simply facts that have been testified to; no pre¬ 
sumptions at all. 

160 Mr. DeLong Harris: There is a statutory pre¬ 
sumption in Count 1. 

The Court: Yes, but it isn’t being taken advantage of 
here. Evidence has been offered. 

Anything further? 

Mr. McNamara: Yes, your Honor. There is the 1502 of 
Title 22. 

Mr. DeLong Harris: I object, your Honor. We are not 
concerned with 1502 here. 

Mr. McNamara: I am just bringing it to the Court’s 
attention. 

Mr. DeLong Harris: If your Honor please- 

The Court (interposing): Let him talk now. Let him 
speak what he wants to speak. 

Mr. McNamara: The law is that possession of numbers 
slips is prima facie evidence of guilt of operating a lottery, 
and even though the defendant is not being charged at this 
time with possessing slips, there is evidence that he did, 
which may be considered by the jury as a prima facie case. 

The Court: I think I have charged fully along those lines, 
and I will not charge any further along that particular 
line. 

• ••••••• 

185 Proceedings 

Washington, D. C., 
February 27, 1953. 

**#••*•* 

186 Mr. Mitchell: If it please the Court, it may well 
be that we can stipulate as to part of the facts, the 

pertinent facts, in this case. 

The Court: Which motion are you presenting first? 

Mr. Mitchell: The motions as to the two cases, if Your 
Honor please, are identical, and to save the time of the 
Court I think may be treated simultaneously. 
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The Court: The motion to suppress? 

Mr. Mitchell: Well, I think first, if Your Honor please, 
I would prefer that the Court treat the motion to dismiss 
the indictment. 

The Court: Very well; proceed. 

Mr. Mitchell: And with regard to that I should like to 
give Your Honor just a little of the background in order 
that we may enter into the stipulation possibly. 

In connection with this matter the defendants, and each 
of them, were before the Municipal Court on the 13th day of 
December, 1952, at which time they were charged with the 
possession of numbers slips, and each entered a plea 
187 of guilty and a fine of $25 was then and there 
imposed. 

I at this time submit to Your Honor that the facts, the 
circumstances, the individuals and the time are all iden¬ 
tical ; identical, if Your Honor please, with respect to each 
of the defendants, and identical with respect as to the 
charge. 

The Court: Not as to the charge. 

Mr. Mitchell: The charge, if Your Honor please, to which 
they pleaded guilty, is the same charge, Your Honor, that 
is considered in the indictment that is now pending before 
this Court. 

The Court: No. You said they were charged with pos¬ 
session of numbers slips and pled guilty to that. 

Mr. Mitchell: Yes, sir. 

The Court: The indictment, however, charges them with 
managing, carrying on and promoting a lottery known as 
the numbers game and selling chances, rights and interests 
in the lottery. That is an entirely different offense. 

Of course, there is a possession count, Count No. 6, and 
your point may be well taken as to that count but not as 
to the other counts. 

Mr. Mitchell: If Your Honor please, I take this position, 
and I suppose we can make it rather brief, that Count 6 
of this indictment, under the statute which allows for the 
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presumption, is the count on which they rely to Count 
188 1 of the indictment. 

It is my contention, if Your Honor please, that 
that is a lesser and included offense under the terms of our 
statute; although there be two sections, that it is a lesser 
and included offense under the statute, and therefore if the 
man has been convicted previously of the lesser offense that 
it would constitute double jeopardy thereafter to indict him 
for the greater offense which has to do with the same facts, 
same circumstances, same time and same evidence. 

• ••••••• 

Mr. Mitchell: Yes, sir. I wish to call Your Honor’s at¬ 
tention to the case of ETcberg v. United States, to be found 
at 167 Fed. (2d) beginning at page 380. 

• ••••••• 

190 Your Honor asked me about the matter as to 
whether I thought the taking of a plea to assault 

would be a bar to further prosecution for a greater offense, 
and my answer to Your Honor was yes. 

Now, there is the landmark case, it happens to be a 
Pennsylvania case and I remembered it from law school 
and I got that—that is Commonwealth v. Alessio, 169 
Atlantic 764. 

• ••••••• 

191 The Court: I understand, but I want the stipula¬ 
tion of facts as to the Municipal Court conviction. 

Mr. Flannery: The stipulation, the Government- 

The Court: State the stipulation on the record in detail. 
Mr. Flannery: That is what I am doing now. 

The stipulation is to the effect that the defendant did 
enter a plea of guilty to possession of numbers slips in 
Municipal Court on December 13,1952, and the information 
alleges possession on December 12, 1952. 

The Court: And was sentence imposed under that pleat 
Mr. Flannery: Yes, Your Honor. 
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The Court: Because there is no judgment until sentence 
is imposed. 

Mr. Flannery: Yes, sir. There was a sentence of $25 
and 30 days in jail. 

The Court: Will it be stipulated that the possession 
took place at the same place, the same premises, 

192 which are refered to in the various counts of this 
indictment ? 

Mr. Flannery: I will stipulate this, Your Honor, that the 
offense took place on December 12th and at the same time 
and at the : same place as is named in the sixth count to 
this indictment. 

The Court: Very well. I suppose you will admit that 
the sixth count can’t stand? 

Mr. Flannery: Yes, sir. 

The Court: Have you concluded your argument? 

Mr. Mitchell: I think Your Honor appreciates what the 
whole difficulty is. 

The Court: Oh, yes. 

Mr. Mitchell: It seems to me, just this one added word, 
if I may. You will notice that the fifth count of this indict¬ 
ment is also at the same time and same place. 

The Court: Yes, I understand. I will hear the Govern¬ 
ment. 

Mr. Flannery: The Government’s position is, Your 
Honor, that the offenses alleged in the first five counts are 
separate and distinct offenses, and therefore that counsel’s 
position is without merit; and further that Counts 2, 3, and 
4, allege different dates. December 9th is alleged in the 
second count, and December 10th in the third count and 
December 11th in the fourth count. 

The Court: How about the fifth count? 

193 Mr. Flannery: The fifth count alleges December 
12th, but we allege that that is separate and distinct 

from the crime of possession because this defendant made 
a sale to the undercover man on December 12th. 
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The Court: Mr. Mitchell’s point is, and I will be glad to 
hear you on that because the point is worthy of discussion, 
that if a person is convicted on a lesser included offense 
that he cannot thereafter be prosecuted for the greater 
offense because the lesser was included. Now, what do you 
say about that? 

Mr. Flannery: I say that that is not a correct statement, 
Your Honor, in this case, because you can’t say that the 
crime of possession, which occurred on December 12th, 
would preclude prosecution under the other counts be¬ 
cause they are different dates alleged in the other counts 
which make them different offenses occurring on different 
dates. 

The Court: What about the fifth count? 

Mr. Flannery: I say the fifth count is a different offense. 

The Court: Now, then Mr. Mitchell argues—of course 
it is a different offense—but Mr. Mitchell argues it is a 
lesser included offense, and therefore prosecution for the 
greater offense is barred. I will hear you on that. 

Mr. Flannery: I don’t think Mr. Mitchell has stated any 
real authority on that matter. 

194 The Court: Yes, he has. Have you any authorities? 

Mr. Flannery: No, I don’t have any authority? 

The Court: Why not? 

Mr. Flannery: I feel that it is a well known principle 
of law. 

The Court: Now, there is a well known principle of 
law that if a person is convicted of a lesser included offense 
he cannot be prosecuted for a greater offense. 

Suppose, for example, a person commits larceny and he 
is convicted of petit larceny, he can’t afterward be prose¬ 
cuted for grand larceny because the value of the property 
taken on that occasion was more than $50. 

195 The Court: It is clear to the Court that the sixth 
count must be dismissed. 
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I am going to continue this for one week and give you 
a chance to look up authorities on that point, because I 
think there is some force in Mr. Mitchell’s argument. 

What I can’t understand is the practical matter. This 
place was raided and these people were arrested. Why 
were they taken to Municipal Court and charged with pos¬ 
session? That certainly was not very efficient. I can’t 
understand that. 

Mr. Flannery: I can’t understand that myself. 

Mr .McNamara: If Your Honor please, if I am not in¬ 
truding— 

The Court: The Court will be glad to hear you as a friend 
of the Court. 

Mr. McNamara: I am a friend of the Court and also, 
Your Honor, I have the companion case, the case of Walter 
Gray, which is before Your Honor also this morning on 
identical motions. 

Mr. Mitchell: That is right. 

Mr. McNamara: And it is with a great deal of interest 
that I have listened to the argument of Mr. Mitchell and 
of Mr. Flannery. 

The Court: Shall we consider the two cases together? 

Mr. Mitchell: I would suggest it. 

196 The Court: Then I will hear you. 

Mr. McNamara: Now, Your Honor, I have just 
this one point to add as to the fifth count in Mr. Flannery’s 
indictment, and which in my case, Walter Gray, which is 
Criminal No. 158-53, is count No. 3, because that is also 
December 12th for the sale and transfer of a lottery ticket, 
and on that same date in Count 4 is the charge of posses¬ 
sion, and I will concede, as does Mr. Flannery, pursuant 
to the Court’s ruling, that Count 4, possession, double 
jeopardy is involved. 

As to Count 3 in mine and Count 5 in Mr. Flannery’s 
indictment, possession does not contain within it the same 
elements as the sale and transfer. A person can be guilty 
of possession without being guilty of the transfer of the 
lottery. 
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The Court: Oh, you are quite right about that, but isn’t 
possession a lesser included offense just like assault is a 
lesser included offense as related to murder, or larceny is 
a lesser included offense as related to robbery? 

Mr. McNamara: Your Honor, I think there is this dis¬ 
tinction, provided that they are the same slips that are 
involved. 

The Court: Oh, yes, I agree with you. 

Mr. McNamar: To make certain that we don’t have the 
same thing involved we have to have, I believe, some form 
of evidence to show that the slips and so forth trans- 

197 ferred are not the same one with which he is charged 
with possessing. If they are the same ones, then 

concededly there is an overlapping which makes it the same 
evidence, and consequently a double charging, you might 
say, on the same set of facts. 

But where you have different numbers slips and different 
items transferred, than those with which we have evidence 
concerning possession, then I think at that time you have 
a different crime and it is not the same thing. 

The Court: I think that point is well taken. You don’t 
contend, Mr. Mitchell, that the slips charged to have been 
transferred in, say, the fifth count in the Revells case is 
the same slip as is charged in the possession count? 

Mr. Mitchell: Well, strangely, that is true; the same slips. 

The Court: That is a question of fact. 

Mr. McNamara: That is a question of fact. That is why 
I say, Your Honor, it is something which could not be 
resolved by mere argument unless there was some conces- 
sio nof the facts, which I don’t make at this time. 

Mr. Mitchell: I want to say this: What happened, ac¬ 
tually in order to supplement or augment the play, the 
officer made the play and then someone made the arrest, 
so it is the same slip on the same occasion. 

The Court: Was it the same slip, or is it the case of 
the type that frequently happens, when there is a 

198 raid the police seize a bunch of numbers slips they 
see lying around? 


> 
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Mr. Mitchell: Yes, but included in this, like Your Honor 
pointed out, it was on the same date and the same place. 

The Court: Was the slip charged in the third count in¬ 
cluded in the slips that are charged in the possession 
count? 

Mr. McNamara: Your Honor, I will have to answer that 
and qualify it, if I may. The answer is yes, but only to 
the extent that it was seized, but it was part of the arrest. 

The Court: I understand, but I think possession is a 
lesser included offense. 

I am going to dismiss Counts 5 and 6 in the Revells and 
Counts 3 and 4 in the Gray case. 

I am going to deny the motion as to the other counts 
because they charge different dates and obviously involve 
other offenses. 

Mr. McNamara: Your Honor directed an inquiry to Mr. 
Flannery that I thought I might answer. 

The Court: Surely. 

Mr. McNamara: Your Honor inquired as to why the 
matter w’as taken before the police court. The reason was, 
Your Honor, as I believe the Municipal Court records will 
show, the officer obtained a warrant of arrest from Mu¬ 
nicipal Court and it was for that reason, of course, the 
warrants were returned. 

The Court: Of course, these defendants should 
199 have been taken to the Municipal Court, but they 
should have been given a preliminary hearing and 
bound over for the Grand Jury, instead of being charged 
with possession. I think somebody made a mistake, but 
of course mistakes will happen. 

The volume of business that is transacted in the courts 
and in the United States Attorney’s office is tremendous, 
and I am surprised that more mistakes do not happen 
than do. 

Mr. McNamara: Thank you, Your Honor. 

Mr. Mitchell: The remaining aspects of it I think Your 
Honor can deal with rather summarily. Just for the pro- 
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tection of the record, I object to Your Honor’s ruling 
adverse to me in which you refused to dismiss the re¬ 
maining counts, my contention being, of course- 

The Court:' I understand your contention. 

Mr. Mitchell: If Your Honor please, the other aspect of 
the motion is to suppress the evidence as regards those 
counts which Your Honor has dismissed. 

The Court: I have dismissed them so that the motion 
to suppress the evidence becomes moot. 

• ••••••• 

200 Mr. Mitchell: Then it follows there is no need 
to suppress since you have dismissed; is that it? 

* * * • • * •• 
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QUESTIONS PRESENTED 



This is an appeal from a judgment of conviction. Appel¬ 
lant was found guilty of operating a lottery from on or 
about December 8, 1952 to on or about December 12, 1952, 
and of selling or transferring lottery slips to a police 
officer on or about December 8,1952. The evidence against 
appellant was clear and direct, and was uncontradicted. 

Therefore, in the opinion of appellee, the following ques¬ 
tions are presented: 

1. Did the trial court err in refusing to dismiss Counts 
One and Two, which counts related to the sale of numbers 
slips on December 8,1952 and to the operation of a lottery 
from December 8, 1952 to December 12, 1952, when the 
record shows that appellant had entered a plea of guilty 
to a misdemeanor on a charge of possessing numbers slips 
on December 12, 1952! 

2. Did the trial court commit error in its instruction in 
regard to circumstantial evidence where there was no 
request for such an instruction and no objection to the 
instruction as given, and where the Governments evidence 
was uncontradicted and unexplained and, further, where 
the Government’s case was not based entirely upon circum¬ 
stantial evidence! 

3. Did the trial court commit error when, after instruct¬ 
ing that the jury was not to consider the fact that appellant 
did not testify, it instructed that the jury was to decide 
the case upon the evidence and not upon the fact that 
there might be some lack of evidence! 

4. Where appellant did not object to the charge in the 
lower court on the ground that it was inconsistent, mis¬ 
leading or erroneous, can he now raise this objection for 
the first time on appeal, and, if so, was the charge incon¬ 
sistent, misleading or erroneous! 
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District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 

This is an appeal from a judgment of conviction. On 
February 2, 1953, an indictment was returned in the Dis¬ 
trict Court wherein it was charged, in the first count thereof, 
that continuously during the period from about December 
8, 1952, to about December 12, 1952, within the District 
of Columbia, Walter E. Gray, appellant herein, was con¬ 
cerned as owner, agent and clerk, and in other ways, in 
managing, carrying on and promoting a lottery known as 
the numbers game; in the second count thereof, that on 
or about, December 8,1952, within the District of Columbia, 
that appellant sold and transferred to Charles R. McDonnell 
chances, rights and interests in a lottery known as the 
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numbers game; in the third count thereof, that on or about 
December 12, 1952, within the District of Columbia, appel¬ 
lant sold and transferred to Charles R. McDonnell chances, 
rights and interests in a lottery known as the numbers 
game; and in the fourth count thereof, that on or about 
December 12, 1952, within the District of Columbia, appel¬ 
lant knowingly had in his possession certain tickets, cer¬ 
tificates, bills, slips, tokens, papers and writings, used and 
to be used, and adapted, devised and designed for the 
purpose of playing, carrying on and conducting a lottery 
known as the numbers game, in violation of District of 
Columbia Code §§22-1501 and 22-1502 (J.A. 1-2). 

On February 6, 1953, appellant entered a plea of not 
guilty (R. 167), and, on February 18, 1953, filed a motion 
to suppress evidence based on the ground that he had 
been arrested and a search made of his person and certain 
documents and objects were seized from him in violation of 
his constitutional rights and based, further, on the ground 
that he had not committed a misdemeanor in the presence 
of the arresting officers (J.A. 2-3). On February 18, 1953, 
appellant also filed a motion to dismiss the indictment on 
the ground that on December 13, 1952, he had been tried 
and convicted by the Criminal Division of the Municipal 
Court for the District of Columbia of the same offense 
which was specifically encompassed in the indictment in 
issue. He further alleged that certain illegal evidence had 
been presented to the Grand Jury which had returned such 
indictment (J.A. 3). 

The motion came on for hearing on February 27, 1953, 
(J.A. 43-51). After argument, the lower court (Holtzoff, J), 
dismissed Counts Three and Four of the indictment on the 
grounds of double jeopardy, it having been shown that 
appellant had in the Municipal Court on December 13, 
1952 pleaded guilty to the possession of numbers slips on 
December 12, 1952 (J.A. 45). The motion to suppress 
was withdrawn as moot (J.A. 50-51) (R. 3). On March 
12,1953, the case came on for trial on the remaining counts 
(Count One., promoting a numbers game from on or about 
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December 8,1952 to about December 12, 1952; Count Two, 
sale or transfer of numbers slips to Charles R. McDonnell 
on or about December 8, 1952 (Criminal Case No. 158-53). 
Appellant renewed his motion to dismiss Counts One and 
Two at the beginning, but such motion was overruled 
(J.A. 4-7). 

Charles R. McDonnell (R. 14-42), of the Morals Division 
of the Metropolitan Police Department, testified that on 
December 8,1952, he went to Houston’s Barber Shop, 1223 
U Street, N.W., where, after talking to the barber, he went 
to rear of the shop and made a numbers bet with appellant 
amounting to Seven Dollars and Seventy Cents ($7.70) 
(J.A. 7-8) (R. 14-16). Appellant had entered the store 
and gone to the rear where a young lady was waiting. 
The barber nodded, and McDonnell went back and made the 
bet by giving appellant a group of numbers which were 
written on 3 x 5 spiral notebook paper. Appellant took 
the slips, totaled them, and said “that is right”. Mc¬ 
Donnell gave him eight one dollar bills and received thirty 
cents change. (J.A. 8) (R. 16-17). 

Officer McDonnell had introduced himself as Lloyd 
A. Prescott and told appellant that he worked at the 
Bureau of Engraving at night and had a small book. He 
asked to meet appellant at the barber shop in the afternoon 
around 2:30 or 3 p.m. and appellant agreed. Officer 
McDonnell had prepared the numbers in duplicate at the 
office of the morals division and he gave the original to ap¬ 
pellant and left the copy in the office (J.A. 8-9) (R. 17-18). 

On December 12, 1952, Officer McDonnell went to the 
barber shop again. Appellant was not present, but later 
he was seen entering the “Powder Box” beauty shop which 
is adjoining the barber shop. Officer McDonnell went into 
the beauty shop where he observed appellant writing num¬ 
bers for one of the clerks. He had a pad in his hand 
and a small white paper, about 3x5, and was writing 
numbers. The officer saw the clerk pass money to appellant. 
The Officer then made a bet amounting to One Dollar and 
Seventy Five Cents ($1.75) and played three (3) numbers 
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(No. 172 for Seventy Five Cents ($.75); No. 372 for 
Twenty Five Cents ($.25); and Seventy Five Cents ($.75) 
on a “one to lead”, meaning the first number of the group 
of three). The money which Officer McDonnell used was 
marked at the morals division. Appellant was then 
arrested. 1 

Officer McDonnell identified Government Exhibits 2 and 
3, being the pads which were taken from appellant, and 
Government Exhibits 4 and 6, being the marked money 
used in the transaction (J.A. 9-10, 13-16) (R. 19-22, 24, 
33-42). 

Joseph Stanczak (R. 42-102), the morals division, Metro¬ 
politan Police Department, testified that he and Officer 
Roy arrested appellant on December 12, 1952, in the 
twelve hundred block of U Street on the basis of a “John 
Doe” warrant, wherein appellant was described together 
with an alias of “Billy” (J.A. 16) (R. 45). Appellant was 
searched and a brown envelope containing a quantity of 
white slips and a pink cut card were found (J.A. 17). Appel¬ 
lant admitted taking numbers plays from Officer McDonnell 
on a previous date. (J.A. 17). 

Officer Stanczak was questioned by the prosecutor, de¬ 
fense counsel, and the Court, and was qualified as an expert 
(J.A. 17-21) (R. 48-59). He testified in great detail as to 
the operation of the numbers game, giving definitions and 
descriptions of the terms, codes, and paraphernalia used 
in the operation of such form of lottery (J.A. 20-23) (R. 59- 
69, 75-77). He testified that appellant admitted writing 
numbers (R. 69-71). Officer Stanczak testified that he came 
into this case on December 12,1952, by helping to mark the 
money which Officer McDonnell was to use (R. 73, 86). 

Officer Stanczak was present in the Municipal Court on 
December 13, 1952, when appellant pleaded guilty to the 
possession of numbers slips and received a $25 fine, but 
stated that the paraphernalia in the instant case were not 

1 Appellant renewed his motion to dismiss and moved for a mistrial. Such 
motions were denied (J.A. 10-13) (R. 22-23). 
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presented to the Municipal Court (J.A. 23-24, 27) (R. 
77-86, 90). 2 The officer testified that on December 12, 1952, 
at about 3:45 p.m., in the office of the Morals Division, ap¬ 
pellant admitted taking bets from the officer on a prior 
date, and that he had been writing numbers for about a 
year and turning his bets over to a man named “Joe” 
every morning (J.A. 28) (R. 99). Appellant also identi¬ 
fied the numbers which Officer McDonnell had played (J.A. 
28-29). 

Paul Mothershead (R. 102-116), Deputy Clerk in the 
Municipal Court, Criminal Division, identified Government 
Exhibit No. 7 as the form which is prepared in the Munici¬ 
pal Courtroom and which is given to an officer for trans¬ 
mittal to the Grand Jury Clerk (J.A. 29) (R. 105). He 
stated that his handwriting is on the exhibit and shows a 
charge of operating a lottery (J.A. 30) (R. 103-104). It 
shows that appellant did not enter a plea, that a $1000 
bond was set; that appellant was held for action by the 
Grand Jury charged with operating a lottery; that the 
word waived was stricken to indicate that an examination 
was held on January 14, 1953 (J.A. 30) (R. 105-106). 

On cross-examination, Mr. Mothershead identified de¬ 
fendant’s Exhibit No. 2 as the Municipal Court form filed 
in the United States Attorney’s Office, charging appellant 
with possession of numbers slips (J.A. 31) (R. 108-110). 

On redirect, the witness stated that his records show 
that the warrant was brought into Court on December 

13, 1952, and that the case was continued until January 

14, 1953, at the request of appellant (J.A. 32-33). 

Officer McDonnell (R. 116-123), was recalled on behalf of 
the Government and testified that his initials are on the 
numbers which he played with appellant on December 12, 
1952, and that the figures “15”, also on the exhibits, 


2 It was stipulated by the Government that on December 13, 1952, appellant 
pleaded guilty to a charge of possession numbers slips on December 12, 1952, 
and was sentenced to pay a fine of $25 or serve 30 days (J.A. 26-27). 
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indicate that appellant took 15 bets in the beanty shop 
in the officer’s presence on that date (R. 116-123). 

No evidence was introduced on behalf of appellant (J.A. 
34) (R. 131). However, a motion for a judgment of 
acquittal was made, argued, and denied (J.A. 33-36). After 
the closing arguments (R. 131-151), and the giving of the 
charge (J.A. 36-43), the jury returned a verdict of guilty 
as charged on both counts (R. 162). On March 16, 1953, 
appellant was sentenced to serve a term of imprisonment 
of from one to three years, to run concurrently (R. ). 

From such judgment, appellant now brings this appeal 
(J.A. 4). 

STATUTES INVOLVED 

Title 22, Section 1501, District of Columbia Code: 
Lotteries—Promotion—Sale or possession of tickets. 

If any person shall within the District keep, set 
up, or promote, or be concerned as owner, agent, or 
clerk, or in any other manner, in managing, carrying 
on, promoting, or advertising, directly or indirectly, 
any policy lottery, policy shop, or any lottery, or shall 
sell or transfer any chance, right, or interest, tangible 
or intangible, in any policy lottery, or any lottery or 
shall sell or transfer any ticket, certificate, bill, token, 
or other device, purporting or intended to guarantee or 
assure to any person or entitle him to a chance of 
drawing or obtaining a prize to be drawn in any lottery, 
or in a game or device commonly known as policy 
lottery or policy or shall, for himself or another person, 
sell or transfer, or have in his possession for the pur¬ 
pose of sale or transfer, a chance or ticket in or share 
of a ticket in any lottery or any such bill, certificate, 
token, or other device, he shall be fined upon conviction 
of each said offense not more than $1,000 or be im¬ 
prisoned not more than three years, or both. The 
possession of any copy or record of any such chance, 
right, or interest, or of any such ticket, certificate, bill, 
token, or other device shall be prima-facie evidence 
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that the possessor of such copy or record did, at the 
time and place of such possession, keep, set up, or 
promote, or was at such time and place concerned as 
owner, agent, or clerk, or otherwise in managing, 
carrying on, promoting, or advertising a policy lottery, 
policy shop, or lottery. (Mar. 3, 1901, 31 Stat. 1330, 
ch. 854, §863; June 30, 1902, 32 Stat. 535, ch. 1329; 
Apr. 5, 1938; 52 Stat. 198, ch. 72, § 1.) 

Title 22, Section 1502, District of Columbia Code: 
Possession of lottery or policy tickets. 

If any person shall within the District have in his 
possession, knowingly, any ticket, certificate, bill, slip, 
token, paper, writing, or other device used, or to be 
used, or adapted, devised, or designed for the purpose 
of playing, carrying on, or conducting any lottery, or 
the game or device commonly known as policy lottery 
or policy, he shall be fined upon conviction of each 
said offense not more than $500 or be imprisoned for 
not more than six months, or both. (Apr. 5, 1938, 52 
Stat. 198, ch. 72, § 2.) 

SUMMARY OF ARGUMENT 

1. The instant case is not barred by double jeopardy. 
Count One of the present indictment charged the operation 
of a lottery in violation of D.C. Code, § 22-1501. Count 
Two charged the sale or transfer of lottery slips on Decem¬ 
ber 8,1952, also in violation of D.C. Code, § 22-1501. Prior 
to the present case, appellant had pleaded guilty to a mis¬ 
demeanor charge, namely, possession of numbers slips on 
December 12, 1952, in violation of D.C. Code, § 22-1502. 
Thus, it is clear that the instant prosecution involved dif¬ 
ferent statutes, different crimes and offenses, and required 
different evidence and proof at trial. Therefore, the instant 
case was not barred. Furthermore, Count Two related to 
the transfer of lottery slips on December 8, 1952. Such 
charge differs completely from the charge of possessing 
numbers slips on December 12, 1952. The sentence im- 
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posed on Count One is concurrent with that imposed as to 
Count Two, and appellant cannot be heard to complain. 
Warner v. United States, — U.S. App. D.C. —, (decided 
November 5, 1953). 

2. Appellant, having failed in the court below to request 
an instruction upon circumstantial evidence, is without 
standing to contest its validity on appeal. In any event, 
the instructions given by the trial court were proper. 

3. Appellant, having failed in the court below to object 
to the instruction in regard to the court’s charge that 
the jury should decide the case upon the evidence rather 
than upon the fact that there might be some lack of evi¬ 
dence, is without standing to contest its validity on appeal. 
Furthermore, the inferences which appellant wishes to 
draw from the instruction are either directly controverted 
by the instruction itself or are completely without 
foundation. 

4. The Court’s instruction was not inconsistent, mis¬ 
leading or erroneous but was clear and concise. Further¬ 
more, appellant, having failed to objection in the court 
below in this respect, is without standing to contest its 
validity on appeal. 

ARGUMENT 

I 

The Fact That Appellant Entered a Plea of Guilty to a 
Misdemeanor Did Not Bar the Instant Prosecution. 

Appellant contends that the trial court erred by denying 
his motion for a judgment of acquittal at the close of the 
Government’s case. He contends that the instant prosecu¬ 
tion was barred by the fact that, on December 13, 1952, 
he had entered a plea of guilty to the charge of possession 
of numbers slips on December 12, 1952. Such contention 
is without merit in law or fact. 

The constitutional prohibition against double jeopardy 
applies only if there is a second prosecution for a crime 
which is the same both in law and in fact as had been 


charged in the first prosecution. Gavierson v. United 
States, 220 U.S. 338 (1911); Yep v. United States, 81 F. 2d 
637 (10th Cir., 1936), reversed on other grounds, 83 F. 2d 
41 (1936). Or, as the rule has sometimes been stated, 
the test is whether an additional fact or facts, Silverman 
v. United States, 59 F. 2d 636 (1st Cir., 1932), cert, denied, 
287 U.S. 640 (1932); Mills v. Aderbold, 110 F. 2d 765 (10th 
Cir., 1940), or additional testimony would be necessary to 
sustain the latter charge. United States v. Aurandt, 15 
N.M. 292, 107 P. 1064 (1940). In the Aurandt case, the 
court said, at p. 1057: 

* * * This is stated in another form by Judge Cooley 
in his Constitutional Limitations, P. 328: ‘ If the 
first indictment or information were such that the 
accused might have been convicted under it on proof of 
the facts by which the second is sought to be sustained, 
then the jeopardy which attached in the first must 
constitute a protection against a trial on the second . 9 
Applying this principle, the conviction of the defend¬ 
ant was upon proof that the article of value was a war 
settlement warrant for $31.57. This proof diverged 
from the allegations of the first indictment, in that 
there the article was alleged to be a draft of $31. If 
offered in the first case, the proof in the second case 
could not have been received. The defendant was 
therefore in legal contemplation not tried the second 
time upon the case alleged against him in the first 
instance. * * * 

It is readily apparent that these principles fatally jolt 
appellant’s theory. In the first place, the instant prosecu¬ 
tion is not the same as that to which appellant entered a 
plea of guilty. The instant case is brought under Section 
1501 of the District of Columbia Code, wherein appellant 
was tried and convicted of operating a lottery from on 
or about December 8, 1952 to on or about December 12, 
1952. He was further charged and convicted of selling 
and transferring numbers slips on or about December 8, 
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1952. Both counts charged felony offenses. However, 
the first prosecution was for the mere possession of num¬ 
bers slips on December 12, 1952. Such crime is a violation 
of Section 22-1502, a different statute, and is a misde¬ 
meanor. Hence, the second prosecution is not the same 
in law or fact as that charged in the first prosecution. 
Gavierson v. United States, supra.; and Morgan v. Devine, 
237 U.S. 532. 

In the second place, additional facts or additional testi¬ 
mony was necessary to sustain the instant case. The 
Government was obliged to prove, beyond a reasonable 
doubt, that appellant had sold or transferred a lottery 
ticket to Officer McDonnell on December 8, 1952. Also, 
the Government was obliged to prove that appellant had 
managed, carried on, or promoted a lottery from on or 
about December 8, 1952 to on or about December 12, 1952. 
The proof of such charges required proof or testimony 
over and above that which would be required to prove 
merely that appellant possessed numbers slips on Decem¬ 
ber 12,1952. United States v. Aurandt, supra. 

In addition, the plea to a misdemeanor in the Police 
Court could not, on the facts of the instant case, affect 
the prosecution of a felony charge in the District Court. 
For, as the court held in Bacom v. Sullivan, 200 F. 2d 70 
at 72 (5th Cir., 1952), cert, denied 73 S. Ct. 651: 

* * * Moreover, the jurisdiction of the Court of Crimes, 
where petitioner pleaded guilty to the first information, 
was limited to misdemeanors. The court had no juris¬ 
diction to try petitioner for the felony charged in the 
second information. The jeopardy to which petitioner 
was subjected in the Court of Crimes did not extend 
to an offense beyond its jurisdiction to try. (Citing 
Diaz v. United States, 233 U.S. 442). • • • 

The principles discussed above have been adopted by 
this Court. In Sims v. Rives, 66 App. D.C. 24, 84 F. 2d 
871, the defendant had been convicted in Police Court on 
an information charging violation of the District of Colum- 
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bia Alcohol Beverage Control Act. Prior to such con¬ 
viction, the defendant had been indicted under two indict¬ 
ments wherein he was charged with violating the Liquor 
Taxing Act of 1934. And, following the conviction on 
the misdemeanor, he was tried and convicted on the felony 
charges. He brought habeas corpus, alleging double 
jeopardy. This Court held that the evidence required to 
support the misdemeanor charge was different from that 
required to support the felony charges and sustained the 
order denying the petition. See also: District of Columbia 
v. Buckley , 75 U.S. App. D.C. 301, 128 F. 2d 17 (1942), 
cert, denied, 317 U.S. 658; and Berry v. United States, 72 
App. D.C. 229, 113 F. 2d 183 (1940). 

Thus it is clear that there is no error. The only counts 
of the instant indictment which had any possible relation¬ 
ship to the conviction of the misdemeanor under Section 
22-1502, were dismissed prior to the instant trial. The 
remaining counts were brought under a different statute, 
related to different offenses and different dates, and re¬ 
quired the use of additional evidence and testimony. 

Furthermore, it is to be noted that appellant was found 
guilty, under Count Two, of selling and transferring lottery 
tickets on December 8,1952. Such conviction had absolutely 
no relation to the possession of numbers slips on December 
12, 1952 and required separate and distinct proof. The 
trial judge sentenced appellant to serve a term of imprison¬ 
ment of from one to three years on Count Two, with such 
term to be concurrent with that imposed on Count One. 
Therefore, there is no need to consider appellant’s objection 
as to Count One. Warner v. United States, — U.S. App. 
D.C. — (No. 11,584, decided November 5, 1953). 

n 

Appellant. Having Failed in the Court Below to Request an 
Instruction Upon Circumstantial Evidence Is Without 
Standing to Contest Its Validity on Appeal. In Any Event 
the Instruction Given by the Trial Court Was Proper. 

Appellant claims that the trial court erred in its charge 
by omitting to instruct upon circumstantial evidence. (Br. 
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19-21). Appellant made no request for such an instruction, 8 
and the law is now well settled that the failure to make an 
objection, and to state distinctly the matter to which the 
objection is made, as well as the grounds for the objection, 
before the jury retires to consider its verdict, is a bar 
to a contention in this Court for the first time that the trial 
court committed error in its charge. Rule 30, Federal 
Rules of Criminal Procedure, Title 18 U.S.C., provides in 
part as follows: 

* * # No party may assign as error any portion of the 
charge or omission therefrom unless he objects thereto 
before the jury retires to consider its verdict, stating 
distinctly the matter to which he objects and the 
grounds for his objection. 

In Villaroman v. United States, 87 U.S. App. D.C. 240, 
242,184 F. 2d 261, 262 (1950), this Court carefully explained 
the necessity for strict compliance with the rule as a con¬ 
dition to an assignment of error on appeal: 

In assigning error as to any part of a charge, or 
for any omission therefrom, as for failure to charge 
in accordance with a request, it is essential that a 
distinct objection be stated, with the ground upon 
which it is based. 

The reasoning set forth ^n Villaroman has been applied 
by the federal courts with virtual uniformity where, as 
in the instant case, it is contended for the first time on 
appeal that the trial court committed error in its charge 
to the jury. See, Zieglor v. United States, 174 F. 2d 439 
(9th Cir., 1949); United States v. Sherman, et al., 171 F. 2d 
619 (2nd Cir., 1948); United States v. Sutter, 160 F. 2d 

3 Appellant admits that he made no request for such an instruction. How¬ 
ever, he contends that his request for an instruction under the Bouso case 
touched upon circumstantial evidence. Mr. Harris (appellant’s counsel) 
explained that under the Bouso case a jury is not warranted in founding a 
presumption upon a presumption. To say that this touches upon the theory 
of circumstantial evidence is completely erroneous. 
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754 (7th Cir., 1947); Watts v. United States, 161 F. 2d 511 
(5th Cir., 1947). 

And the law is now well settled in federal courts, by 
repeated decision that, an appellant is foreclosed from 
complaining on appeal that the trial court did not instruct 
upon circumstantial evidence where no request was made 
for such an instruction. See, Hughes v. United States, 
231 F. 50 (5th Cir., 1916); United States v. Tramagline, 
et al., 197 F. 2d 928 (2nd Cir., 1952); United States v. 
Augustine, 189 F. 2d 587 (3rd Cir., 1951); Herman v. 
United States, 48 F. 2d 479 (5th Cir., 1931); Carroll v. 
United States, 39 F. 2d 414 (8th Cir., 1930). See also, 
Bloch v. United States, 261 F. 321, 325 (5th Cir., 1919); 
and Gilmore v. United States, 39 F. 2d 897 (5th Cir., 1930). 
Furthermore, identical contentions have previously been 
raised in this Circuit. In Shay v. United States, No. 11,809, 
and Brown v. United States, No. 11,846, which were decided 
on February 19, 1954, appellants contended in their brief 
(p. 16) that they “were prejudiced by the court’s failure 
to charge on circumstantial evidence”. This Court found 
that such a contention did not “require discussion.” In 
addition, this Court held in Macaboy v. United States, 82 
TJ.S. App. D.C. 53 at 54, 160 F. 2d 279 (1947): 

Appellant further contends that the court below 
erred in failing to instruct the jury with respect to 
circumstantial evidence and the standards which must 
be met by such evidence in order to warrant conviction 
although he made no request for such an instruction. 
He maintains, however, that the better rule is that the 
defendant is entitled to such instruction as a matter of 
right without request and cites decisions of several 
states courts in support of this rule. Appellant also 
recognizes there is considerable opposition to the rule 
especially in the federal courts. It is to be noted that 
the states which favor the rule apply it only in cases 
where the conviction is wholly dependent on circum¬ 
stantial evidence and do not extend the rule to instances 
where there is, as was the case here, direct incrimina- 
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tory evidence presented tending to connect defendant 
with the crime. Moreover, no reason is presented and 
none is apparent why the rule long followed in other 
appellate federal courts should be departed from by 
us. (Emphasis added). 

In order to buttress his contention that the court com¬ 
mitted prejudicial error appellant alleges that “The entire 
case of the government against appellant depended upon 
circumstantial evidence.’’ (Br. p. 19). This contention 
is factually incorrect. Of course, there was circumstantial 
evidence. But there was also an abundance of direct 
evidence. For example, Officer Charles R. McDonnell 
testified that on December 8, 1952, he made numbers bets 
with appellant amounting to $7.70 (J.A. 8, 14); that on 
December 12, 1952, he made numbers bets with appellant 
in the amount of $1.75 (J.A. 10); and further that on 
December 12,1952, he observed appellant as he was “writ¬ 
ing numbers”. (J.A. 9). Furthermore, Officer Stanczak 
testified that appellant admitted that he had taken numbers 
bets from Officer McDonnell on a date prior to December 
12th, although he could not remember what the date was. 
(J.A. 17). Appellant further admitted taking numbers 
bets from Officer McDonnell on December 12, 1953 (J.A. 
17, 28) (R. 99); that he had been writing numbers for about 
a year, and turning them into a man named “Joe”. (J.A. 
28). These admissions constituted direct evidence. Under¬ 
hill’s Criminal Evidence, Fourth Edition, §4; Herman v. 
United States, 48 F. 2d 479,480 (5th Cir., 1931). Therefore, 
it is obvious that appellant’s allegation that the govern¬ 
ment’s case was based entirely upon circumstantial evi¬ 
dence is factually incorrect. 

Not only have the federal courts held that it is not 
necessary for the trial court to give an instruction upon 
circumstantial evidence in the absence of a request, but 
in the last twenty or twenty-five years they have ruled that 
the so-called circumstantial evidence instruction is too 
technical for practical application and that it need not 
be given if the judge instructs the jury that they must 
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be satisfied of the defendant’s guilt beyond a reasonable 
chance of mistake, or beyond a fair doubt. McCoy v. 
United States, 169 F. 2d 776, 784 (9th Cir., 1948); United 
States v. Becker, 62 F. 2d 1007 (2nd Cir., 1933); United 
States v. Austm-Bagley Corporation, 31 F. 2d 229 (2nd 
Cir., 1929); United States v. Valenti, 134 F. 2d 362 (2nd 
Cir., 1953). In the Becker case, supra, Judge Learned 
Hand expressed his opinion of the circumstantial evidence 
instruction as follows (62 F. 2d at 1010): 

The judge failed to charge the jury as to circumstan¬ 
tial evidence, contenting himself with an entirely neutral 
statement of the opposed contention of the parties, 
though he had been asked to say that such evidence 
was enough only when it foreclosed the hypothesis of 
innocence. He had with ample elaboration told them 
that they must be satisfied beyond a fair doubt of the 
defendant’s guilt, and that in our judgment was 
enough, though some courts have held otherwise. The 
requirement seems to us a refinement which only serves 
to confuse laymen into supposing that they should use 
circumstantial evidence otherwise than testimonial. 
All conclusions have implicit major premises drawn 
from common knowledge; the truth of testimony de¬ 
pends as much upon these, as to inferences from events. 
A jury tests a witness’ credibility by using their 
experience in the past as to similar utterances of a 
person in a like position. That is precisely the same 
mental process as when they infer from an object 
what has been its past history, or from an event what 
must have preceded it. All that can be asked is that 
the importance of the result to the accused shall de¬ 
mand a corresponding certainty of his guilt; and this 
is commonly and adequately covered by telling them 
that the conclusion shall be free from fair doubt To 
elaborate this into an inexorable ritual, or to articulate 
it for a different situation, is more likely to impede 
than to promote, their inquiry. (Citations omitted). 








16 


In the instant case, the trial court carefully instructed 
as to the appellant’s rights. The court instructed that 
a presumption of innocence goes with the defendant all 
the time until it is overcome by evidence which convinces 
the jury beyond a reasonable doubt of his guilt (J.A. 40); 
and that it was incumbent upon the Government to prove 
its case to the satisfaction of the jury beyond a reasonable 
doubt. (J.A. 40). The court also instructed the jury upon 
the meaning of reasonable doubt. (J.A. 40-41). There¬ 
fore, the instruction of the trial court was proper even if 
a request had been made for an instruction upon circum¬ 
stantial evidence. Furthermore, the evidence of the Gov¬ 
ernment was unexplained and uncontradicted, and, if 
believed, was inconsistent with the innocence of appellant. 
In such a situation, it has been held that it is not error for 
the court to fail to instruct upon circumstantial evidence. 
Affronti v. United States, 145 F. 2d 3, 9 (8th Cir., 1944). 

Ill 

The Trial Court's Instruction Was Proper. In Any Event Ap¬ 
pellant's Failure to Object to the Charge in the Lower 
Court Bars Him From Contesting it on Appeal. 

Appellant complains (Br. p. 22) that the trial court com¬ 
mitted error when it charged the jury, as follows: 

The defendant has not testified in his own behalf, 
which he has a right to do. He may testify or he may 
not testify. The fact that he does not testify, however, 
is no evidence of his guilt and shall not be considered 
by you in that particular case. 

In other words, you will decide the case upon the 
evidence which has appeared upon the stand, rather 
than the fact that there may be some lack of evidence. 
(J.A. 41). 

Appellant fails to cite any authority in support of his 
proposition that this charge was erroneous; indeed it is 
submitted there is none. 
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Appellant did not object to this portion of the instruc¬ 
tion when given, and cannot now complain. See Argument 
II, supra. However, in any event, the trial court’s instruc¬ 
tion was proper. Appellant’s first argument that from 
this instruction an inference could be drawn that 

there was some duty on the part of appellant to offer 
evidence to disprove the charge against him 

is contradicted by the express language of the court, as 
follows: 

The defendant has not testified in his own behalf, 
which he has a right to do. He may testify or he may 
not testify. The fact that he does not testify, however, 
is no evidence of his guilt and shall not be considered 
by you in that particular case. 

Consequently, the court’s explicit instruction negatives 
the inference appellant wishes to place upon it. And the 
Court’s language which negatives such an inference is 
found not hidden in another part of the charge but im¬ 
mediately prior to that to which appellant attaches his 
complaint. Appellant’s argument is, therefore, without 
merit. 

Appellant’s assertion that an inference could be drawn 
from the portion of the instruction quoted above that 

the jury was to consider the case as presented notwith¬ 
standing the fact that the government’s case might 
have been lacking in some element. 

is equally frivolous. No such inference could logically be 
drawn. The meaning of the instruction is clear. The trial 
court was, out of an abundance of caution, again telling 
the jury that should decide the case upon the evidence 
presented in court and not to draw an inference from 
the fact that appellant did not testify. 4 It is obvious that 


4 The court has the right to instruct the jury not to draw any unfavorable 
inference from the accused failure to take the stand. See: United States v. 
Tannuzzo, 174 F. 2d 177 (2nd Cir., 1949) oert. denied 338 U.S. 815, rehearing 
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the trial court was protecting appellant’s rights. He, 
therefore, cannot complain. 


IV 

The Trial Court's Charge Was Not Inconsistent, Misleading or 
Erroneous But on the Contrary Was Clear and Concise. 
In Any Event Appellant's Failure to Object to the Charge 
in the Lower Court Bars Him From Contesting It on 
Appeal. 

Appellant contends that the trial court’s instruction was 
inconsistent, misleading and erroneous. (Br. pp. 23-26). 
Appellant did not object to the instruction in the lower 
court in this regard and therefore on this ground alone 
he is foreclosed from now complaining for the first time. 
See Argument II, supra. Furthermore, the instruction 
as given by the trial court when considered in its entirety 
was proper. 

Appellant’s first complaint concerns the following por¬ 
tion of the instruction: 

Now, the Government’s case is made up of a variety 
of testimony starting with December 8th when it is 
the trend of that evidence to show that Officer Mc¬ 
Donnell got into contact with the defendant, and gave 
him some numbers and paid him some money in a 
game which was purported to be a numbers game. 

And that thereafter on December the 12th there 
w r as another transaction of that kind which is intro¬ 
duced in this case simply for the purpose of tending 
to show that, in supporting the first count of the indict¬ 
ment, he was operating as an agent or manager in the 
numbers game during that period. (J.A. 38). 

Appellant’s argument apparently is that the court com¬ 
mitted error when it referred to an offense which was not 


denied 338 U.S. 896; ChadwicTc v. United States, 117 F. 2d 902 (5th Cir., 
1941) cert, denied 313 U.S. 585; RobQio v. United States, 259 F. 101 (6th 
Cir., 1919) cert, denied 263 U.S. 716; Kreuzer v. United States, 254 F. 34 
(8th Cir., 1918); cert, denied 249 U.S. 603, See also 18 U.S.C.A. $ 3481, and 
cases cited thereunder. 
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before the jury, i.e., it referred to a sale of a numbers 
slip on December 12, 1952. But it was perfectly proper 
for the Government to introduce evidence relating to De¬ 
cember 12th (including the sale to Charles R. McDonnell) 
in order to prove appellant guilty of Count One of the 
Indictment which alleged that appellant was concerned as 
owner, agent and clerk, and in other ways, in managing, 
carrying on and promoting a lottery known as the numbers 
game between December 8, 1952, and December 12, 1952. 3 * 5 
Since the evidence was properly before the court a fortiori 
it could comment upon it in its charge. 

Furthermore, the crime which was not then before the 
jury w^as mentioned by appellant’s counsel in his opening 
statement (R. 12)—and in fact brought out by counsel for 
appellant by cross-examination throughout the trial. (J.A. 
23-27, R. 79-90). Appellant’s first contention is therefore 
without merit. 6 

Appellant then objects to a portion of the instruction 
dealing with his prior conviction in the Municipal Court. 7 

3 While this evidence was by no means the sole evidence of the operation of 
a lottery between December 8th and 12th it did have probative value in sup¬ 

port of Count I, and was therefore properly admitted. 

Appellant also alleges that the trial court did not instruct the jury that 
the indictment had been dismissed by the District Court on motion of appel¬ 
lant. (Br. p. 23). Of course, the indictment was not dismissed—only two 
counts thereof were. And the District Court so informed the jury. See J.A. 

37-38 where the court says: “There are two other counts in this indictment 
ladies and gentlemen, which have been dismissed in another court. We are 
not advised upon what ground they were dismissed as it does not appear in 
the evidence.” Therefore appellant's contention is factuaXly incorrect. 

7 This portion of the instruction, in considerable more detail than given by 
appellant is as follows: “There is some evidence in this case which has been 
talked of considerably about a former conviction of the defendant in the 
Municipal Court, in that he was convicted of the matter of being in possession 
of numbers slips, to which he pleaded guilty and paid a fine. The only sig¬ 
nificance that that has in connection with this case is, it is a separate and 
distinct offense from operating a lottery or a separate and distinct offense 
from that charged in the second count of the indictment, that the defendant 
sold and transferred to Charles R. McDonnell chances, rights and interests in 
a lottery known as the numbers game. A separate and distinct offense, how¬ 
ever, you may consider the proposition that he did plead guilty to an offense 
knowm as the possession of numbers which occurred on December the 12th, 
1952, in a Municipal Court here, as that might be considered a lesser offense 
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His argument apparently is that this portion of the in¬ 
struction, taken together with the first portion complained 
of, may have created confusion in the minds of the jurors. 
He contends that since the Court on one hand instructed the 
jury that the transactions on December 12th were to be 
considered simply for the purpose of showing that appel¬ 
lant during that period was operating as agent or manager 
of a lottery, and that on the other hand the jury was to 
consider that appellant plead guilty to possession of num¬ 
bers slips on December 12, 1952, the jury would not know 
in what manner the evidence was to be considered. This 
argument is totally without merit. It is obvious that the 
court was talking about two different sets of facts in the 
two portions of the instruction involved. In the first por¬ 
tion here involved (J.A. 38) the court was instructing the 
jury that they could consider the evidence that appellant 
had made a sale of an interest in a lottery on the 12th of 
December in support of the first count of the indictment. 
In the second portion of the court’s charge which is chal¬ 
lenged (J.A. 41-42) the court was instructing the jury that 
they could consider the fact that appellant had pleaded 
guilty to the possession of numbers slips in the Municipal 
Court. 8 Appellee fails to see either inconsistency or con¬ 
fusion in these instructions. It is clear that the sale on 
December 12th was properly and directly under considera¬ 
tion by the jury as some evidence tending to show the 
operation of a lottery on that date. It is equally clear 


of the same crime which is charged in the first count of the indictment. How¬ 
ever, it has no reference whatever to the second count of the indictment be¬ 
cause that is a transaction which occurred on the 8th of December.’’ (J.A. 

41-42). 

8 The court’s actual instruction was that the jury “may consider the propo¬ 
sition that he did plead guilty to an offense known as the possession of num¬ 
bers which occurred on December the 12th, 1952, in a Municipal Court here, 
as that might be considered a lesser offense of the same crime which is 
charged in the first count of the indictment.” This is not error. Appellant 
first brought these facts to the jury’s attention in his opening statement (R. 
12) and introduced them during cross-examination. (J.A. 23-27, R. 79-90). 
He therefore cannot complain. Furthermore, the reference by the court to 
“a lesser offense” is purely surplusage as it was only incidentally referred 
to by the court. 
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that appellant has no complaint concerning the courts 
comment on his plea of guilty in the Municipal Court, as 
this plea was precisely his defense from the time of the 
opening statement. 9 

Appellant also complains of another portion of the charge 
■which is as follows: 

You will consider whether the evidence has one of the 
bases of the charge and must be proven by the degree 
of proof which I will generally give you, that there was 
a lottery game and that the defendant was engaged in 
it at the time here involved. (J.A. 39). 

The instruction complained of came immediately after 
the trial court has instructed the jury that it was the 
defendant’s contention that there was no proof of a lottery. 
As a reading of the charge immediately reveals the court 
was instructing the jury that they were to consider whether 
appellant violated the lottery statute in any of the possible 
ways; i.e., was he setting up, promoting, or was he con¬ 
cerned as an owner, or an agent, or a clerk or in other 
manner in managing, carrying on or promoting, a lottery. 
Any of these possibilities constituted a basis for the charge. 
Consequently, appellant’s point is not well taken. 

There is absolutely no support for the argument that this 
instruction could be construed to require proof of only 
one, and not all, of the elements of the crime. The court 
carefully instructed the jury that “It is incumbent upon 
the Government to prove its case to the satisfaction of a 
jury beyond a reasonable doubt” (J.A. 40), and in a 
passage which preceded the portion of the charge com- 

9 Further, it is submitted that if the Government chose it could have intro¬ 
duced the evidence of the plea in the instant case as an admission against 
interest. Myers v. United States, 49 F. 2d 230 (4th Cir., 1931), cert, denied 
283 U.S. 866; Underhill’s Criminal Evidence, 4th Edition, $ 262. The fact 
that appellant admitted that he had numbers slips would have probative 
value to support the first count of the indictment. See Harvey v. United 
States, 91 U.S. App. D.C. 36, 197 F. 2d 594 (1952). 
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plained of (J.A. 38), it meticulously set forth all the neces¬ 
sary elements of the crime to be found by the jury before 
rendering a verdict of guilty. 

Further, appellant contends that the tenor of the court’s 
charge tended to instruct the jury to find appellant guilty. 
He illustrates this by the following instruction: 

The evidence of the Government tends to show that an 
exchange of money for lottery numbers took place on 
December Sth, as you will remember, and that in sup¬ 
porting the proof as to the second count, that there 
was this transaction in which the numbers were ex¬ 
changed, and money paid, which seems to come within 
the definition which I have given you as to what a 
lottery may be considered as being. (J.A. 38). 

A reading of the above portion of the instruction, which 
appellant cites as an illustration, reveals that the court 
was more than favorable to appellant. It has been held 
proper for the court to instruct the jury that he (the court) 
regards the testimony as convincing. Simmons v. United 
States, 142 U.S. 148, 155, 12 S. Ct. 171, 35 L. Ed. 968, 
(1891). And see Wilborg v. United States, 163 U.S. 632, 
656, 16 S. Ct. 1127, 41 L. Ed. 289 (1896) where it was 
held proper for the court to instruct that a portion of the 
evidence “would seem to be free from reasonable doubt.” 
Where a fact is established clearly and satisfactorily by 
the evidence without conflict or contradiction, the court 
may instruct the jury that there is evidence tending to 
prove that fact. Underhill’s Criminal Evidence, Fourth 
Edition § 481. And it has been held proper for the court 
to state that the evidence was “uncontradicted”, Michael 
v. United\ States, 7 F. 2d 865 (7th Cir., 1925), Morrison v. 
United States, 6 F. 2d 809 (8th Cir., 1925), Shea v. United 
States, 251 F. 440 (6th Cir., 1918) cert, denied 248 U.S. 
581; “not directly contradicted” or “without contradic¬ 
tion”; Shea v. United States, supra, or that it was not 
denied. Commonwealth v. Chickerella, 96 A. 129, 251 Pa. 
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160 (1915). Therefore, the instruction complained of is 
proper. 10 

And appellant’s argument that the court went even 
further in its zeal to have the jury find appellant guilty 
when in its charge the court said: 

So your verdict of guilty could not be predicated upon 
the proposition that he had been formerly convicted of 
a felony. That circumstance is only permitted to be 
used as evidence in a case testing his credibility. 
(J.A. 40). 

is frivolous on its face. Appellant is apparently attacking 
the integrity of the District Court. The quotation of “your 
verdict of guilty” is but one of the many instances where 
appellant is taking isolated phrases out of context and con¬ 
struing them in a completely illogical and nonsensical 
fashion to arrive at a ridiculous result. 

Finally, appellant complains because the trial court in¬ 
structed that the officer testified that appellant was engaged 
in this kind of a transaction (lottery) and that therefore he 
used the methods of taking numbers, giving them to appel¬ 
lant and paying the money, and so forth. Appellant is not 
in a position to complain in this regard as he was the one 
who introduced the evidence of appellant’s past activities. 
(R. 76-77). 

The trial Court in the instant case gave an instruction 
which was fair to appellant. That instruction contained the 
statute under which the indictment was brought (J.A. 37); 
an explanation as to what the different counts charged 
(J.A. 37); an instruction to disregard the two other counts 
which have been dismissed (J.A. 37-38); a definition of a 
lottery (J.A. 38); and a statement of appellant’s position 
that there was no proof of the operation of a lottery (J.A. 

10 Appellant *s contention that * ‘ there was no charge by the Conrt that the 
jury must find these things to be facts beyond a reasonable doubt before 
there could be a verdict of guilty ’* is contradicted by the record itself which 
reveals that the court said that “It is incumbent upon the Government to 
prove its case to the satisfaction of a jury beyond a reasonable doubt.” J.A. 
40. Again appellant *s contention is factually incorrect. 
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39). In addition, the trial court charged that the Govern¬ 
ment must prove its case to the satisfaction of a jury 
beyond a reasonable doubt (J.A. 40); that a presumption 
of innocence goes with the defendant all the time until 
it is overcome by evidence which convinces the jury beyond 
a reasonable doubt of his guilt (J.A. 40); and a definition 
of reasonable doubt (J.A. 40-41). The trial court also 
instructed the jury that the fact that appellant did not 
take the stand shall not be considered by the jury. (J.A. 
41). Appellant’s failure to object at the time of trial 
indicates the total lack of merit in appellant’s present 
contention. 

CONCLUSION 

Wherefore, it is respectfully requested that the judg¬ 
ment of the District Court be affirmed. 

Leo A. Rover, 

United States Attorney. 

Lewis A. Carroll, 

Samuel J. L’Hommedieu, Jr., 
Assistant United States 
Attorneys. 


•Ct U. S. GOVERNMENT PRINTING OFFICE 1054-20!O5o/p.O. 1027 









: 

! 

: 

■ 

; 

: 

: 

: 

: 

! 


: 

: 

; 

; 

j 

; 

i 

: 

: 

■ 



i 

I 

i 

: 

: 

; 

: 


!• 

; 

i 

: 

: 

: 

: 


! 

; 

■ 

■ 

: 


; 

; 

•j 

i 









